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FOREWORD

The arrival of a new millennium gives us all cause for reflection on the achieve-
ments and failings of humankind over the past thousand years and the challenges which
will face us in a new and more interdependent era in human history. While many of our
current preoccupations may seem trivial in such a long-term perspective, the goal of
sustainable, equitable and environmentally sound development takes on even greater
importance, as it concerns the very survival of life on Earth.

A key element in that quest is the strengthening of citizens’ environmental rights
so that members of the public and their representative organizations can play a full and
active role in bringing about the changes in consumption and production patterns
which are so urgently needed. The active engagement of civil society, both in the for-
mulation on policies and in their implementation, is a prerequisite for meaningful
progress towards sustainability.

The adoption of the UN/ECE Convention on Access to Information, Public Par-
ticipation in Decision-making and Access to Justice in Environmental Matters—the
Aarhus Convention—was a giant step forward in the development of international law
in this field. I welcome the fact that so many countries have signed the Convention and
made a commitment to strive for its early entry into force.

Although regional in scope, the significance of the Aarhus Convention is global.
It is by far the most impressive elaboration of principle 10 of the Rio Declaration,
which stresses the need for citizens’ participation in environmental issues and for ac-
cess to information on the environment held by public authorities. As such it is the most
ambitious venture in the area of “environmental democracy” so far undertaken under
the auspices of the United Nations. Furthermore, the Convention will be open to acces-
sion by non-ECE countries, giving it the potential to serve as a global framework for
strengthening citizens’ environmental rights. The 2002 Special Session of the United
Nations General Assembly marking the 10th anniversary of the Earth Summit would
be a timely occasion to examine the relevance of the Aarhus Convention as a possible
model for strengthening the application of principle 10 in other regions of the world.

Although many difficulties had to be overcome in the negotiation of the Conven-
tion, its implementation will undoubtedly be an even greater challenge. Amending
national laws to bring them into compliance with the sometimes abstract provisions of
the Convention will be a major task. While this Guide does not purport to be an official
interpretation of the Convention, it can serve as an invaluable tool in the hands of gov-
ernments and parliaments engaged in that task. Public authority officials involved in
the day-to-day task of applying the provisions arising from the Convention will find
important guidance on how to use such discretion as is available to them. Environmen-
tal citizens’ organizations, which played an unprecedented role in the negotiation of the
Convention and can be expected to play an equally significant role in its implementa-
tion, will likewise find the Guide a useful reference point.

It is therefore a pleasure for me to commend this Guide to all those with an inter-
est in this Convention—policy makers and legislators, officials at all levels of govern-
ment, academics, NGOs and others—in the hope that it will shed light on the Conven-
tion and thereby help to involve citizens more effectively in our crucial collective

search for sustainable development.

KoOFI A. ANNAN
Secretary-General of the United Nations






PREFACE

This Guide to the Aarhus Convention is the result of a collaborative project be-
tween the United Nations Economic Commission for Europe (UN/ECE), the Regional
Environmental Center for Central and Eastern Europe (REC) and the Danish Environ-
mental Protection Agency. It is aimed simultaneously at policy makers and politicians
responsible for transposing the Convention into national systems, as well as at public
authorities and their advisers faced with carrying out the Convention’s obligations.

The project took shape under the guidance of a Steering Committee made up of
Kaj Béarlund (UN/ECE), Jesper Hermansen (Denmark), John Hontelez (EEB/European
ECO Forum), Jernej Stritih (project director, REC) and Jeremy Wates (then EEB/
European ECO Forum and now UN/ECE), all of whom served in a personal capacity.

At the first meeting of the Signatories to the Convention, in Chisinau in 1999, a
Resource Group was formed to contribute to the project. It was made up of some of
those involved in drafting the Convention and other experts: Mark Berman (United
Nations Environment Programme (UNEP)), John Bonine (University of Oregon,
United States), Katy Brady (Australia), Arcadie Capcelea (Republic of Moldova),
Marta Cerna (Czech Republic), Drita Dade (Albania), Jonas Ebbesson (Stockholm
University, Sweden), Sofie Flensborg (Denmark), Sandor Fulop (Environmental Man-
agement and Law Association (EMLA), Hungary), Lyle Glowka (World Conservation
Union (IUCN)), Ralph Hallo (Stichting Natuur en Milieu (SNM), Netherlands), Guri
Hestflatt (Norway), Krisztina Horvath (Netherlands), Eva Juul Jensen (Denmark),
Willem Kakebeeke (Netherlands), Veit Koester (Denmark), Svitlana Kravchenko
(Ecopravo, Ukraine), Karin Krchnak (American Bar Association Central and East
European Law Initiative (ABA/CEELI)), Tuomas Kuokkanen (Finland), Francesco La
Camera (Italy), Bo Leth-Espensen (Danish Nature Conservation Society (DN), Den-
mark), Alistair McGlone (United Kingdom), Kliment Mindjov (Borrowed Nature,
Bulgaria), Marc Pallemaerts (Belgium), Olga Razbash (Jureco, Russian Federation);
Philippe Sands (Foundation for International Environmental Law and Development
(FIELD), United Kingdom), Nicolas Tavitian (Global Legislators’ Organisation for a
Balanced Environment (GLOBE-Europe)), Magda Toth Nagy (REC) and Ondrej
Velek (Czech Republic), Gerry Cunningham (UNEP), Jiri Dusik (REC), Ole Kristian
Fauchald (Norway), the Hon. Howard M. Holtzmann (United States), Peter Jorgensen
(Denmark), Anne O’Malley (ABA/CEELI), Aniko Radai (Hungary) and Mary Taylor
(Friends of the Earth (FOE))/European ECO Forum) provided valuable input and com-
mented on the draft. Marianna Bolshakova, James Caldwell, Jeff Thomas and Patrick
Voller of the REC, and Jay Austin, Alicia Cate, Brian Rohan and Jill van Berg of the
Environmental Law Institute also contributed their time and research.

vii






HOW TO USE THIS GUIDE

The Implementation Guide to the Aarhus Convention provides both a general
overview and a detailed article-by-article analysis of the Convention.

Readers can find an overview of the Convention’s origins and its obligations in
the main Introduction and the introductions to the different sections. These introduc-
tions give the policy background and describe the Convention’s structure, its main ob-
ligations, and options for implementation. This “snapshot” view introduces the reader
to the Convention and to what it can mean in practice.

Policy makers and public authorities involved in the intensive task of transposing
the Convention into national legislation, or in developing mechanisms for its imple-
mentation in the context of varying national legal systems will need a more detailed
analysis of it. Therefore, the Guide also analyses each provision of the Convention to
help the reader understand both the fixed obligations, the obligations that allow some
flexibility, and the options for implementation in each case.

Finally, the public authority or adviser faced with a specific problem of imple-
mentation or interpretation can use the Guide as a reference.

While the Guide has been written with policy makers and public authorities in
mind, it may also be useful to others, including the various stakeholders who may wish
to use the rights found in the Convention to participate actively in environmental
protection.

A note on the use of certain terminology may be necessary. The Convention re-
fers in several places to “national” legislation, while at the same time being open to
Parties which are regional economic integration organizations. The Guide has taken
the term to apply to any internal law of a Party, whether a State or a regional economic
integration organization. The Guide has sometimes followed the terminology used in
the Convention, but also sometimes used the term “domestic” to refer to such internal
law.

The authors have chosen an integrated interpretation inspired by the fundamental
principles that underlie the Aarhus Convention. There may, of course, be other inter-
pretations, and the specific language of the Convention will take on a life of its own.
Where there are ambiguities in the text, the authors have tried to provide guidance on
the basis of the principles and objectives of the Convention as found in the preamble
and article 1, and on the basis of good examples from existing State practice. The par-
ticipation of one of the authors in the negotiation of the Convention and frequent con-
sultations with the Resource Group in the writing of the Guide have helped to ensure
that the “spirit” of the Convention is not lost in the retelling. The Ministerial Declara-
tion from Aarhus and the Resolution on Access to Information, Public Participation in
Decision-making and Access to Justice in Environmental Matters, of the Signatories to
the Aarhus Convention (hereinafter, “Resolution of the Signatories”, see annex I be-
low), have also provided some insight into the intention of the drafters. In their Reso-
lution, the Signatories pledged to apply the Convention to the maximum extent possi-
ble pending its entry into force, and to work towards its entry into force at the earliest
possible time. This Guide is intended to assist Signatories and potential Parties to the
Aarhus Convention in implementing the Convention, and in understanding its implica-
tions so as to facilitate its ratification and entry into force.

Finally, readers may notice several references to the legislation of the European
Community (EC). While EC legislation is directly relevant to only a portion of the
UN/ECE region, it is referred to at times for two reasons. First, it informed the ne-
gotiations of the Convention for a large number of countries that are either member
States of the European Community or countries that have accession agreements and in-



tend to join. Secondly, EC standardization has resulted in a developed regional, if not
international, practice in many of the subject areas of the Convention. Any references
made to EC legislation and practice in the text are meant to convey practical in-
formation and not to indicate any particular status of EC law with respect to the UN/
ECE region.

The authors would be very grateful for any comments aimed at improving the
text or its application over time.



INTRODUCTION

A. A new kind of environmental convention

The Convention on Access to Information, Public Participation in Decision-
making and Access to Justice in Environmental Matters (Aarhus Convention) was
adopted at the Fourth Ministerial Conference “Environment for Europe” in Aarhus,
Denmark, on 25 June 1998. Thirty-nine countries and the European Community have
since signed it.

The Aarhus Convention is a new kind of environmental agreement. It links envi-
ronmental rights and human rights. It acknowledges that we owe an obligation to future
generations. It establishes that sustainable development can be achieved only through
the involvement of all stakeholders. It links government accountability and environ-
mental protection. It focuses on interactions between the public and public authorities
in a democratic context and it is forging a new process for public participation in the
negotiation and implementation of international agreements.

The subject of the Aarhus Convention goes to the heart of the relationship be-
tween people and governments. The Convention is not only an environmental agree-
ment, it is also a Convention about government accountability, transparency, and
responsiveness.

The Aarhus Convention grants the public rights and imposes on Parties and pub-
lic authorities obligations regarding access to information and public participation. It
backs up these rights with access-to-justice provisions that go some way towards put-
ting teeth into the Convention. In fact, the preamble immediately links environmental
protection to human rights norms and raises environmental rights to the level of other
human rights.

Whereas most multilateral environmental agreements cover obligations that Par-
ties have to each other, the Aarhus Convention covers obligations that Parties have to
the public. It goes further than any other convention in imposing clear obligations on
Parties and public authorities towards the public as far as access to information, public
participation and access to justice are concerned.

The Aarhus Convention negotiations were themselves an exercise in participa-
tion. The idea for a convention emerged from the “Environment for Europe” process—
a process that had already included the public. It was a short step from there for for-
ward-looking countries and non-governmental organizations to put their efforts and
energy into the Aarhus Convention negotiations. The result can be seen in the Resolu-
tion of the Signatories. The Resolution commends the international organizations and
non-governmental organizations, in particular environmental organizations, for their
active and constructive participation in the development of the Convention and recom-
mends that they should be allowed to participate in the same spirit in the Meeting of
the Signatories and its activities.

B. The road to Aarhus

The Aarhus Convention was developed during two years of negotiations with in-
put from countries and non-governmental organizations from throughout the UN/ECE
region. Yet the roots of the Convention go further back in the “Environment for
Europe” process, in the development of international environmental and human rights
law, and in the development of national law over the years.
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International declarations and resolutions as well as international legal instru-
ments such as conventions played a decisive role in the creation of the 1998 Aarhus
Convention (see box). A significant early initiative in UN/ECE was the draft charter of
environmental rights and obligations of 1990 (ENVWA/R.38, annex I). Although not
adopted, the draft represents an early compilation of principles and themes similar to
those ultimately found in the Aarhus Convention.

One of the main stepping stones on the way to the Aarhus Convention was the
UN/ECE Guidelines on Access to Environmental Information and Public Participation
in Environmental Decision-making (“Guidelines” or “Sofia Guidelines”). The idea of
the Guidelines originated at the Second Ministerial Conference in Lucerne, Switzer-
land, in April 1993. At that meeting, the Senior Advisers to ECE Governments on En-
vironmental and Water Problems (which later became the Committee on Environmen-
tal Policy) identified public participation as one of seven key elements for the long-
term environmental programme for Europe. Consequently, in paragraph 22 of their
Declaration, the Ministers gathered in Lucerne requested UN/ECE, inter alia, to draw
up proposals for legal, regulatory and administrative mechanisms to encourage public
participation in environmental decision-making.

The Senior Advisers established the Task Force on Environmental Rights and
Obligations, which in 1994 was given the task of drawing up draft guidelines and other
proposals on effective tools and mechanisms promoting public participation in envi-
ronmental decision-making. By January 1995 the UN/ECE Guidelines were developed
and by May 1995 accepted by the Working Group of Senior Government Officials re-
sponsible for the preparation of the Sofia Conference. The UN/ECE Guidelines were
endorsed at the Third Ministerial Conference “Environment for Europe” held in Sofia,
in October 1995. The same Conference decided that the drafting of a convention should
be considered.

At its meeting on 17 January 1996, the Committee on Environmental Policy es-
tablished the Ad Hoc Working Group for the preparation of a convention on access to
information and public participation in environmental decision-making. The Commit-
tee also decided that the future convention should reflect the scope of the UN/ECE
Guidelines.! A “Friends of the Secretariat” group was formed to assist in drawing up a
draft convention based on the Guidelines. The “draft elements” were then the starting
point for negotiations among countries, which began in June 1996. Ten negotiating
sessions under the chairmanship of Willem Kakebeeke of the Netherlands were held
through March 1998, nine of them in Geneva and one in Rome. These negotiating ses-
sions involved an unprecedented level of participation on the part of NGOs, among
them a coalition of environmental citizens organizations established especially for the
drafting sessions.

The road to Aarhus in international and regional instruments

1966 International Covenant on Civil and Political Rights, adopted by the United
Nations General Assembly in New York on 16 December 1966.% Article 19 deals
with the “freedom to seek, receive and impart information”.

1972 Stockholm Declaration on the Human Environment: principle 1 linked envi-
ronmental matters to human rights and set out the fundamental right to “an environ-
ment of a quality that permits a life of dignity and well-being”.

1980 Salzburg Declaration on the Protection of the Right of Information and of
Participation, adopted at the Second European Conference on the Environment and
Human Rights at Salzburg (Austria) on 3 December 1980.3

1981 African Charter of Human and Peoples’ Rights, adopted at Algiers on 26 June
1981. An early reference to the right to a satisfactory environment favourable to
human development.

1981 Council of Europe Recommendation No. (81) 19 of the Committee of Minis-
ters to member States on the access to information held by public authorities,
adopted at Strasbourg (France) on 25 November 1981.
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1982 World Charter for Nature:* The most relevant provisions for the Aarhus Con-
vention can be found in chapter III, paragraphs 15, 16, 18 and 23, discussed in refer-
ence to the preamble, below.

1985 Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of cer-
tain public and private projects on the environment. Its practice on public participa-
tion in EIA informed many of the Aarhus Convention negotiating parties.

1986 Council of Europe resolution No. 171 of the Standing Conference of local
and regional authorities of Europe on regions, environment and participation,
adopted at Strasbourg on 14 October 1986.

1987 Our Common Future:’ Report by the World Commission on Environment
and Development (Brundtland Report) was a catalyst for the 1992 United Nations
Conference on Environment and Development (UNCED) and its Rio Declaration.

1988 Additional Protocol to the American Convention on Human Rights, adopted
in San Salvador on 17 November 1988, established the right to a healthy environ-
ment.

1989 European Charter on Environment and Health, adopted at the First European
Ministerial Conference on Environment and Health in Frankfurt (Germany), recog-
nized public participation to be an important element in the context of environment
and health issues.

1989 CSCE Environment Conference, Sofia. All countries present except Romania
endorsed proposed conclusions and recommendations affirming the rights of individ-
uals, groups and organizations concerned with environmental issues to express freely
their views, to associate with others, to peacefully assemble, as well as to obtain, pub-
lish and distribute information on these issues, without legal and administrative
impediments.

1990 General Assembly resolution 45/94 of 14 December 1990, recognized that indi-
viduals are entitled to live in an environment adequate for their health and well-being.

1990 draft charter on environmental rights and obligations of individuals, groups
and organizations, adopted by a group of experts invited by the Netherlands Govern-
ment at the Bergen Conference (Norway) on 11 May 1990 and the UN/ECE draft
charter of environmental rights and obligations, adopted by the qualified intergov-
ernmental meeting at Oslo on 31 October 1990. These early drafts had an influence
on later instruments.

1990 Directive 90/313/EEC of 7 June 1990 on the freedom of access to information
on the environment. Its practice on access to environmental information informed
many of the Aarhus Convention negotiating parties.

1991 UN/ECE Convention on Environmental Impact Assessment in a
Transboundary Context, adopted at Espoo (Finland) on 25 February 1991. The
Espoo Convention shows the link between public participation and environmental
impact assessments. Its article 4, paragraph 2, is especially relevant for public partici-
pation.

1992 UN/ECE Convention on the Transboundary Effects of Industrial Accidents,
adopted at Helsinki on 17 March 1992. Its article 9 deals with “information to, and
participation of the public”.

1992 UN/ECE Convention on the Protection and Use of the Transboundary Water-
courses and International Lakes, adopted at Helsinki on 17 March 1992, includes
provisions on public information.

1992 Rio Declaration: its principle 10 laid the groundwork for all three pillars of the
Aarhus Convention.

1993 Declaration of the Second Pan-European Conference “Environment for
Europe”, adopted at Lucerne on 30 April 1993,° declared public participation in
environmental decision-making to be a priority in its further work.

(Continued on next page.).
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(Continued from preceding page.)

1993 Council of Europe Lugano Convention on Civil Liability for Damage Result-
ing from Activities Dangerous to the Environment: The Lugano Convention was the
first international agreement seeking to create rules concerning access to allow
enforcement proceedings before national courts.’

1993 North American Free Trade Agreement (NAFTA), Side Agreement on Envi-
ronmental Cooperation, established recommendatory bodies for access to informa-
tion, public participation in decision-making and access to justice.®

1994 draft principles on human rights and the environment.” Document of the Eco-
nomic and Social Council of the United Nations published on 6 July 1994. Part III
pertains to all three Aarhus pillars.

1995 Sofia Guidelines: The UN/ECE Guidelines on Access to Environmental
Information and Public Participation in Environmental Decision-making were
endorsed at the Third Ministerial Conference “Environment for Europe” at Sofia on
25 October 1995. The 26 articles deal with all three pillars of the Aarhus Convention.

1996 IUCN Resolution No. CGRI1.25-revl on public participation and right to
know, adopted by the World Conservation Congress of [IUCN at Montreal (Canada)
on 23 October 1996.

C. Walking through the Convention

1. Preamble

The preamble to the Aarhus Convention sets out the aspirations and goals that
show its origins as well as guiding its future path. In particular the preamble empha-
sizes two main concepts: environmental rights as human rights and the importance of
access to information, public participation and access to justice to sustainable and en-
vironmentally sound development.

Making the connection to human rights

The preamble connects the concept that adequate protection of the environment
is essential to the enjoyment of basic human rights with the concept that every person
has the right to live in a healthy environment and the obligation to protect the environ-
ment. It then concludes that to assert this right and meet this obligation, citizens must
have access to information, be entitled to participate in decision-making and have
access to justice in environmental matters.

Promoting sustainable and environmentally sound development

The preamble recognizes that sustainable and environmentally sound develop-
ment depends on effective governmental decision-making that contains both environ-
mental considerations and input from members of the public. When governments make
environmental information publicly accessible and enable the public to participate in
decision-making, they help meet society’s goal of sustainable and environmentally
sound development.

2. Laying the groundwork—the general part

The first three articles of the Convention include the objective, the definitions
and the general provisions. These articles lay the groundwork for the rest of the Con-
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vention, setting goals, defining terms and establishing the overarching requirements
that will guide the interpretation and implementation of the rest of the Convention.

Objective

Article 1 of the Convention requires Parties to guarantee the rights of access to
information, public participation in decision-making and access to justice in environ-
mental matters in order to contribute to the protection of the right of every person of
“present and future generations” to live in an environment adequate to his or her health
and well-being.

Definitions

29 ¢¢

In article 2, the Convention defines “Party,” “public authority,” “environmental
information,” “the public” and “the public concerned”. These definitions guide the
reader’s understanding of these terms as they are used throughout the Convention.

The Convention primarily sets outs obligations for Parties (contracting Parties to
the Convention) and public authorities (government bodies and persons or bodies per-
forming government functions). In addition to national government bodies, “public
authority” can also refer to institutions of regional economic integration organizations,
such as the European Community, although it explicitly does not apply to bodies acting
in a judicial or legislative capacity.

The Convention also sets out rights for the “public” (natural or legal persons, as
well as organizations) and “the public concerned” (those who are affected or likely to
be affected by or having an interest in the environmental decision-making). Non-gov-
ernmental organizations need only promote environmental protection and meet
requirements under national law to be part of the “public concerned”.

Finally, environmental information is a concept that runs throughout the Conven-
tion. The Convention gives “environmental information” a broad definition, including
not only environmental quality and emissions data, but also information from decision-
making processes and analyses.

Principles

The general provisions of the Convention—article 3—set the general principles
that guide all the other, more detailed and specific provisions. They cover aspects im-
portant for the implementation of the Convention, such as compatibility among its el-
ements, guidance to the public in taking advantage of it, environmental education and
awareness-building, and support to groups promoting environmental protection.

The general provisions make it clear that the Convention is a floor, not a ceiling.
Parties may introduce measures for broader access to information, more extensive pub-
lic participation in decision-making and wider access to justice in environmental mat-
ters than required by the Convention. The Convention also makes it clear that existing
rights and protection beyond those of the Convention may be preserved. Finally, the
general provisions call for the promotion of the Aarhus principles in international
decision-making, processes and organizations.

3. The three “pillars”

The Aarhus Convention stands on three “pillars”: access to information, public
participation and access to justice, provided for under its articles 4 to 9. The three
pillars depend on each other for full implementation of the Convention’s objectives.
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Pillar I—Access to information

Access to information stands as the first of the pillars. It is the first in time, since
effective public participation in decision-making depends on full, accurate, up-to-date
information. It can also stand alone, in the sense that the public may seek access to
information for any number of purposes, not just to participate.

The access-to-information pillar is split in two. The first part concerns the right
of the public to seek information from public authorities and the obligation of public
authorities to provide information in response to a request. This type of access to infor-
mation is called “passive”, and is covered by article 4. The second part of the informa-
tion pillar concerns the right of the public to receive information and the obligation of
authorities to collect and disseminate information of public interest without the need
for a specific request. This is called “active” access to information, and is covered by
article 5.

Pillar II—Public participation in decision-making

The second pillar of the Aarhus Convention is the public participation pillar. It
relies upon the other two pillars for its effectiveness—the information pillar to ensure
that the public can participate in an informed fashion, and the access-to-justice pillar
to ensure that participation happens in reality and not just on paper.

The public participation pillar is divided into three parts. The first part concerns
participation by the public that may be affected by or is otherwise interested in deci-
sion-making on a specific activity, and is covered by article 6. The second part con-
cerns the participation of the public in the development of plans, programmes and
policies relating to the environment, and is covered by article 7. Finally, article 8 cov-
ers participation of the public in the preparation of laws, rules and legally binding
norms.

Pillar III—Access to justice

The third pillar of the Aarhus Convention is the access-to-justice pillar. It en-
forces both the information and the participation pillars in domestic legal systems, and
strengthens enforcement of domestic environmental law. It is covered by article 9. Spe-
cific provisions in article 9 enforce the provisions of the Convention that convey rights
onto members of the public. These are article 4, on passive information, article 6, on
public participation in decisions on specific activities, and whatever other provisions
of the Convention Parties choose to enforce in this manner. The justice pillar also pro-
vides a mechanism for the public to enforce environmental law directly.

4. Final provisions: administering the Convention

A convention as an obligation on sovereign entities requires institutions and for-
mal mechanisms (for example, secretariat, committees and other subsidiary bodies) to
allow the Parties to confer and work together on implementation. The Aarhus Conven-
tion includes numerous provisions relating to such institutions and formalities, as do
most international agreements. These provisions are found in articles 10 to 22. Among
the more significant issues covered by the Convention’s final provisions are its coming
into force, the Meeting of the Parties, secretariat, compliance review and resolution of
disputes.

While a UN/ECE convention, the Aarhus Convention is also open to Member
States of the United Nations from outside the UN/ECE region following its entry into
force. The Aarhus Convention therefore has global ambitions, justifiably so, as the
rights are universal in nature. A number of other regions of the world show a strong
interest in the Aarhus Convention and are discussing the development of similar obli-
gations.
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5. Annexes

Finally, the Aarhus Convention includes two annexes. The first lists activities
that are presumed to have a significant effect on the environment, and to which the pro-
visions of article 6 would normally apply. The second annex contains the rules for
arbitration between or among Parties in the case of a dispute.

D. Implementation and further development of the Convention

Several special issues are worth mentioning in the context of the Convention, be-
cause at the time of its adoption they were pressing issues. The Convention took them
into account, but as is the case with matters in the early stages of development under
international law, it did so preliminarily. At the same time these issues were to some
extent flagged as issues for further development by the Meeting of the Parties.

The first of these is genetically modified organisms (GMOs). In the case of deci-
sion-making on such organisms, the Convention made reference to them, for example
in article 6, paragraph 11, which applies public participation provisions to certain de-
cisions concerning GMOs, but left the door open to future deliberations. Considering
that the negotiation of a biosafety protocol under the Convention on Biological Diver-
sity has proven to be difficult, with sharp divisions among various groups of nations,
the approach taken in the Convention is understandable. The Resolution of the Signa-
tories called for the issue to be addressed at the first meeting of the Parties. NGOs
meeting parallel to the first meeting of the Signatories to the Aarhus Convention in
April 1999, in Chisinau, Republic of Moldova, issued a statement calling for attention
to GMOs.

The second issue specially mentioned in the Convention is the development of
systems of pollution inventories or registers. These mechanisms for information gath-
ering have been highly successful where they have been tried and are covered by
article 5, paragraph 9. The Convention takes an affirmative approach to the develop-
ment of such systems of inventories or registers. It goes so far as to establish the devel-
opment of a possible instrument on pollution inventories or registers as one of the pri-
orities for the first meeting of the Parties when the Convention comes into force.

The Convention also gives special attention to new forms of information, includ-
ing electronic information. This is referred to in the preamble and in article 3 on the
general provisions and in articles 4 and 5 on access to information. The Convention
takes into account the changing information technology, which is moving towards
electronic forms of information, and the ability to transfer information over the Internet
and other systems.

Finally, in implementing any convention, Parties are concerned with ensuring
compliance. The Aarhus Convention acknowledges that the Parties need to work to-
gether to establish compliance mechanisms specific to its needs. Its article 15 requires
the Parties to establish a compliance regime at their first meeting, but the particular
form such a regime will take is left to further discussion.

Three of the four issues mentioned above are covered by task forces established
under the Meeting of the Signatories to the Aarhus Convention (see box at article 20,
below).

Surely one of the impelling forces behind the pledge by the Signatories to the
Aarhus Convention that they will seek to apply the Convention to the maximum extent
possible even before it comes into force, was the recognition that the implementation
of a convention covering matters so enmeshed in varying social and legal systems and
traditions would be a huge endeavour. The prospective Parties are at different levels
in terms of their capacity to implement the Convention. The Meeting of the Signatories
and the various initiatives and task forces that are being carried out under it are im-
portant tools in promoting the goals and objectives of the Convention throughout the
UN/ECE region. Donors and international organizations have a role to play in sup-
porting early implementation of the Convention, and numerous initiatives are under
way. Just as NGOs played a crucial role in the negotiation of the Convention, they can
be expected to play an equally significant role in its implementation.
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Ultimately the effective implementation of the Convention depends on the pro-
spective Parties themselves, and their will to implement the terms of the Convention.
The path towards full implementation promises to be an adventurous one, full of re-
wards and surprises as well as occasional obstacles. At the end of the trail, however,
will be the framework for improved decision-making, a more active and engaged
population, and greater availability of information. This Guide is intended to provide
greater understanding of the Convention and greater uniformity in its application, as-
sist prospective Parties in its early and effective implementation, and contribute to the
Convention’s coming into force.

The road from Aarhus

The Water and Health Protocol (London, 1999) to the UN/ECE Convention on
the Protection and Use of International Watercourses and Transboundary Lakes was
the first international instrument to take the provisions of the Aarhus Convention into
account. Its article 10 includes provisions on public information based on articles 4
and 5 of the Aarhus Convention, and its article 5 (I) establishes the principles of
access to information and public participation in its application. Also, its article 15 on
compliance contains a requirement for appropriate public involvement, as in the cor-
responding article of the Aarhus Convention.

The Committee on Environmental Policy of UN/ECE has decided to review the
consistency of the existing UN/ECE Conventions in force with the Aarhus Conven-
tion.

Under the Aarhus Convention itself, the Meeting of the Signatories has been
established to carry forward work to ensure its early implementation and entry into
force. (See commentary to article 20.)
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PREAMBLE A preamble is the introduction to a treaty. It is an integral
part of the legal agreement, but does not establish binding ob-
ligations. Instead it serves several functions, including placing
the agreement in a wider legal and political context, establish-

ing principles for guidance in interpretation, and setting progressive goals for implementation. The

preambular paragraphs identify principles that may help in:
* Interpreting the text of the instrument itself (expressing the will of the Parties);

* Determining tasks for its implementation;
* Interpreting the text of national implementing legislation;

* Placing the instrument within the system of law, showing its relationship to other areas of
law;

» Showing possibilities for further development of the law in the subject matter of the instru-
ment and related areas.

A preamble is usually constructed as a sequence of secondary clauses setting forth the motives
for the conclusion of the treaty by indicating the basis (shared principles) and describing the state of
past, present and future relations between the Contracting Parties. The preamble serves to denote not
only the motives, but also the objective and purpose of the treaty.

The preamble may be relied upon for interqretation purposes. Article 31, paragraph 2, of the
1969 Vienna Convention on the Law of Treaties' ' states that the preamble is part of the context and
is the primary source of interpretation. Therefore, the preamble can be of great importance for estab-
lishing the meaning of treaty provisions and clarlfylng their purport.'?

The implications of a preamble often go beyond the obligations in the substantive articles that
follow. This is mainly because such paragraphs might not be ripe yet for specific obligations or be-
cause there is not yet a consensus among the contracting States. Nevertheless, they represent an im-
portant step in the development of customary international law and may later be relied on in the de-
velopment of future agreements.'> The tendency of soft law provisions to develop into legally
binding rules can be shown by principle 21 of the 1972 Stockholm Declaration, reaffirmed through
principle 2 of the 1992 Rio Declaratlon and enshrined in a binding instrument in article 3 of the Con-
vention on Biological Diversity.'* ThlS provision declared that States should be internationally re-
sponsible for the environmental consequences of activities under their jurisdiction or control. Accord-
mg to some scholars, this declaratory principle became legally binding through State practice and
opinio iuris even before 1992.'% In any case, by 1997 it was possible for the International Court of
Justice to state:

“The existence of the general obligation of States to ensure that activities within their jurisdic-
tion and control respect the environment of other States or of areas beyond national control is
now part of the corpus of international law relating to the environment.”

The preamble to the Aarhus Convention establishes a structure within the first few paragraphs.
The first preambular paragraph sets out the fundamental right “to freedom, equality and adequate
conditions of life, in an environment of a quality that permits a life of dignity and well-being” by re-
ferring to principle 1 of the Stockholm Declaration. The second preambular paragraph recalls princi-
ple 10 of the Rio Declaration, which brings in the aspect of public participation in environmental is-
sues. The third preambular paragraph further develops the concepts of fundamental rights in the field
of the environment, and in the fourth and fifth preambular paragraphs these two linked concepts are
placed in the context of human health and sustainable development.

This structure recognizes that public participation as laid down in the Aarhus Convention is a
critical tool in guaranteeing the right to a healthy environment. The earlier preambular paragraphs
present a kind of history of the parallel development of the recognition of environmental rights and
the recognition of the role of public participation in the context of sustainable development. As later
preambular paragraphs show the growing linkage between these concepts, they set the tone for the
Convention as a whole. One of the most important paragraphs in the preamble is the seventh, which
explicitly recognizes “that every person has the right to live in an environment adequate to his or her
health and well-being”. One of the means for enjoying the right and for observing the duty to protect
the environment is through the Convention’s guarantee of specific rights.

The preamble also sets out more practical policy considerations behind the Convention, such as
its relationship to improved decision-making and greater social consensus. Transparency in govern-
ment, freedom of information, and the role of non-governmental associations as powerful forces in
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society are all invoked. The preambular paragraphs emphasize the importance of education, capacity-
building and the use of electronic media to improve communication. The sixteenth, seventeenth and
twentieth preambular paragraphs touch upon the responsibilities of government and the relationship
between the State and the people. The eighteenth preambular paragraph is an “access to justice” pro-
vision, noting the role of the judiciary in upholding the rules under which society is governed.

The preamble also places the Convention in the context of ongoing international processes,
such as “Environment for Europe”, “Environment and Health”, and the Conferences of the Parties of
related international agreements, and link it with international organizations such as UN/ECE.

The Parties to this The United Nations General Assembly first called for a
Convention, conference on the human environment in December 1968.!7
. L. The Conference took place in Stockholm from 5 to 16 June

[1] Recalling  princi- 1972 and was attended by 114 States and a large number of
plel of the Stockholm international institutions and non-governmental observers. The
Declaration  on  the Conference adopted three non-binding instruments: a resolu-
Human Environment, tion on institutional and financial arrangements, a declaration of

26 principles and an action plan.

Principle 1 of the Stockholm Declaration of Principles states that:

“Man has the fundamental right to freedom, equality and adequate conditions of life, in an en-
vironment of a quality that permits a life of dignity and well-being, and he bears a solemn re-
sponsibility to protect and improve the environment for present and future generations. In this
respect, policies promoting or perpetuating apartheid, racial segregation, discrimination, colo-
nial and other forms of oppression and foreign domination stand condemned and must be
eliminated.”

The first sentence of principle 1 links environmental protection to human rights norms and
raises environmental rights to the level of other human rights. The development of international hu-
man rights law traditionally proceeded independently of international environmental law, but increas-
ingly these independent tracks have been intersecting.

This concept of environmental rights is echoed throughout the preamble by reference to other
international texts, such as General Assembly resolution 45/94 of 14 December 1990 recognizing that
individuals are entitled to live in an environment adequate for their health and well-being, and by re-
ferring specifically to the right to a healthy environment. Article 1 further includes this concept as a
core objective of the Aarhus Convention.

[2] Recalling also prin- The Stockholm Conference in 1972 fostered the concern
ciple 10 of the Rio Decla- for environmental matters at a multilateral level. The 1987 Re-
ration on Environment port by the World Commission on Environment and De-
and Development, velopment, “Our Common Future” (the so-called Brundtland

Report, named after the Norwegian Prime Minister Gro Harlem
Brundtland, who chaired the Commission), was a further
catalyst for the 1992 United Nations Conference on Environment and Development (UNCED).

In December 1989, the United Nations General Assembly1 8 set the agenda for UNCED.
UNCED was held in Rio de Janeiro (Brazil) from 3 to 14 June 1992 and was attended by 178 States,
more than 50 intergovernmental organizations and several hundred non-governmental organizations
(NGOs). The European Union also attended the Conference. In addition to the signing by more than
150 States of the United Nations Framework Convention on Climate Change and the Convention on
Biological Diversity, the Conference adopted three non-binding instruments: the Rio Declaration, the
UNCED Forest Principles and Agenda 21. The Rio Declaration comprises 27 principles. Principle 10
states:

“Environmental issues are best handled with the participation of all concerned citizens, at the
relevant level. At the national level, each individual shall have appropriate access to informa-
tion concerning the environment that is held by public authorities, including information on
hazardous materials and activities in their communities, and the opportunity to participate in de-
cision-making processes. States shall facilitate and encourage public awareness and participa-
tion by making information widely available. Effective access to judicial and administrative
proceedings, including redress and remedy, shall be provided.”
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Principle 10 was significant as a clear global expression of the developing concepts of public
participation in relation to the environment. It provided an international benchmark against which the
compatibility of national standards could be compared. It foresaw the creation of new procedural
rights which could be granted to individuals through international law and exercised at the national
and possibly international level.!”

Within principle 10 all three pillars of the Aarhus Convention are addressed internationally:
access to information, public participation, and access to judicial and administrative proceedings.

[3]1 Recalling further Ten years after the Stockholm Conference the United
General Assembly reso- Nations General Assembly adopted the World Charter for
lutions 37/7 of 28 Octo- Nature.?” The Charter emphasizes the protection of nature as an
ber 1982 on the World end in itself, whereas previous instruments focused more on the
Charter for Nature and protection of nature for the benefit of mankind. The Charter was
45/94 of 14 December proposed by Zaire and strongly supported by developing coun-
1990 on the need to tries that had not been as active ten years earlier during the
ensure a healthy environ- Stockholm process.?!
ment for the well-being o .
of individuals, The most relevant provisions for the Aarhus Convention

can be found in chapter III of the Charter. With respect to the

first pillar, access to information, paragraphs 15 and 18 of the

Charter underline the importance of the collection and dis-

semination of environmental information. Paragraph 15

emphasizes the importance of ecological education as an
integral part of general education. Scientific research and the unimpeded dissemination of its results
are stressed in paragraph 18.

Paragraph 16 of the Charter declares that “All planning shall include, among its essential el-
ements, the formulation of strategies for the conservation of nature, the establishment of inventories
of ecosystems and assessments of the effects on nature of proposed policies and activities; all of these
elements shall be disclosed to the public by appropriate means in time to permit effective consultation
and participation”. It shows the important interdependence between the collection and dissemination
of environmental information and effective public participation.

Paragraph 23 of the Charter further discusses public participation, while also stressing the im-
portance of access to justice mechanisms: “All persons, in accordance with their national legislation,
shall have the opportunity to participate, individually or with others, in the formulation of decisions
of direct concern to their environment, and shall have access to means of redress when their environ-
ment has suffered damage or degradation.”

Finally, paragraph 24 states: “Each person has a duty to act in accordance with the provisions
of the present Charter; acting individually, in association with others or through participation in the
political process, each person shall strive to ensure that the objectives and requirements of the present
Charter are met”, a clear statement of the individual obligation to protect the environment, which is
concomitant to the enjoyment of a healthy environment.

In its resolution 45/94 of 14 December 1990, the General Assembly recognized that all individ-
uals were entitled to live in an environment adequate for their health and well-being and called upon
Member States and intergovernmental and non-governmental organizations dealing with environ-
mental questions to enhance their efforts towards ensuring a better and healthier environment. It also
called for the United Nations Commission on Human Rights to study the problems of the environ-
ment and its relation to human rights. This study resulted in the final report on human rights and the
environment to the Sub-Commission on the Prevention of Discrimination and the Protection of Mi-
norities.?? This report is the most detailed official document to date on the link between environment
and human rights and includes a draft declaration of principles. It contains a useful annex compiling
national constitutional provisions relating to the environment.
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[4] Recalling the Euro-
pean Charter on Environ-
ment and Health adopted
at the First European
Conference on Environ-
ment and Health of the
World Health Organiza-
tion in Frankfurt-am-
Main, Germany, on 8§
December 1989,

The Charter recognized public participation to be an im-
portant element in the context of environment and health issues.
It provides an interpretation of the relationship between en-
vironment and health. The term “environment and health” en-
compasses the health consequences of interactions between hu-
man populations and a whole range of factors in their physical
(natural and man-made) and social environment. The two main
aspects in this discussion are: how well can the environment
sustain life and health, and how free is the environment of haz-
ards to health.?® The introduction to the European Charter on

Environment and Health itself gives a definition of “envi-
ronmental health” by stating that the term “comprises those as-
pects of human health and disease that are determined by fac-
tors in the environment.” It also refers to the theory and practice
of assessing and controlling factors in the environment that can
potentially affect health. “Environmental health”, as used by the WHO Regional Office for Europe,
includes “both the direct pathological effects of chemicals, radiation and some biological agents, and
the effects (often indirect) on health and well-being of the broad physical, psychological, social and
aesthetic environment, which includes housing, urban development, land use and transport”.>*

Health is explicitly referred to in many parts of the Aarhus Convention. Article 1, which sets
out the objective of the Convention, refers to “the right of every person of present and future gener-
ations to live in an environment adequate to his or her health and well-being,” and this statement is
supported by similar phrases in the preamble. Human health is also referred to in article 5,
paragraph 1 (c). In article 2, the Aarhus Convention defines “environmental information” to include
a qualified but explicit reference to human health and safety and the conditions of human life. By im-
plication, these factors are included in the definition of “environment”. Thus the entire Convention—
not just its information provisions—should be interpreted as applying to health issues, to the extent
that Elsley are affected by or through the elements of the environment (see commentary to art. 2, para. 3
()

In the first entitlement, the Charter states that every individual is entitled to:
“an environment conducive to the highest attainable level of health and wellbeing;

“information and consultation on the state of the environment, and on plans, decisions and
activities likely to affect both the environment and health;

“participation in the decision-making process.”

In the eighth entitlement, the Charter also stresses the important role of NGOs “in disseminating
information to the public and promoting public awareness and response”.

“Environment and Health”

The European Conference on Environment and Health held in Frankfurt on 7-8 December
1989, which adopted the European Charter on Environment and Health, was the first in a series of
meetings of ministers of health and environment in the WHO European Region. The process can be
compared to the “Environment for Europe” process (see below, last preambular paragraph).

The Second European Conference on Environment and Health was held in Helsinki in June
1994. Working on a comprehensive assessment®® which identified the common concerns in a number
of environment and health issues across Europe, the ministers addressed these topics by endorsing the
Environmental Health Action Plan for Europe (EHAP). Furthermore, the ministers committed their
respective health and environment departments to developing joint national environmental health
action plans (NEHAPs) to tackle these problems.?’ The recognition of public participation as an
important element in the context of environment and health matters was reflected in the emphasis
given in the EHAP to the goal of strengthening the involvement of the public and NGOs in environ-
mental health decision-making.?

The linkage between “Environment for Europe” and the Environment and Health processes
came to the forefront during the Third Ministerial Conference on Environment and Health, held in
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London, 16-19 June 1999. The London Conference provided a timely opportunity to offer some
direction on the application of the Aarhus Convention, especially with respect to health issues, which
could also be taken into account at a later stage by the Meeting of the Parties. Health issues as such
were not central in the negotiation of the Aarhus Convention, although they were explicitly included
in the definition of “environmental information”. Article 30 of the Declaration of the Third Minis-
terial Conference on Environment and Health affirms the Ministers’

“commitment to giving the public effective access to information, improving communication
with the public, securing the role of the public in decision-making and providing access to jus-
tice for the public in environment and health matters.”

Furthermore, the parties endorsing the Declaration warmly welcomed the document Access to
information, public participation and access to justice in environment and health matters>® and rec-
ommended it for consideration, inter alia, by the Signatories to the Aarhus Convention, in further
deliberations in this field.’!

The Fourth Environment and Health Conference is scheduled to take place in Budapest in the
year 2004.

The Resolution of the Signatories called for close cooperation between UN/ECE, other bodies
involved in the “Environment for Europe” process (see commentary to the twenty-second preambular
paragraph, below), and other relevant international and non-governmental organizations on, inter
alia, implementation of national environmental health action plans (NEHAPs).

[5] Affirming the need The term “sustainable development™? has been used to
to protect, preserve and embody a set of values in which better account is taken of pre-
improve the state of the viously uncaptured environmental impacts arising from tradi-
environment and to tional forms of development. In general, it refers to an envi-
ensure sustainable and ronmentally oriented approach towards economic development
environmentally sound that meets the needs of the present generation without depriving
development, future generations of the ability to meet their own needs. The

definition found in the watershed Brundtland Report is
“development that meets the needs of the present without com-
promising the ability of future generations to meet their own needs”.

The Rio Declaration’s principle 3 states “[t]he right to development must be fulfilled so as to
equitably meet developmental and environmental needs of present and future generations”. Taken to-
gether with other Rio principles (2 and 4 in particular)®? sustainable development requires the inte-
gration of environmental and developmental policies. In the words of Nadendra Singh, “The right to
development [has] certain limitations . . . The imperative of sustainability has to be recognized in
relation to any right to development.”3 4

The concept has steadily grown in scope and significance.?® The debate over sustainable devel-
opment and environmental protection generally has helped to promote a shift towards longer-term
thinking in economics and other fields.

Sustainable development is now one of the main objectives of the Amsterdam Treaty for Euro-
pean Union. Part one, article 1(2) of the 1997 Treaty of Amsterdam Amending the Treaty on Euro-
pean Union, the Treaties Establishing the European Communities and Certain Related Acts, provides
that the European Union nations shall take into account “the principle of sustainable development”
while promoting economic and social progress for their peoples.

“Sustainable use” is defined in the Convention on Biological Diversity as “the use of compo-
nents of biological diversity in a way and at a rate that does not lead to the long-term decline of bio-
logical diversity, thereby maintaining its potential to meet the needs and aspirations of present and
future generations.”

The Convention on Biological Diversity uses a special formulation of sustainable development
by including the words “environmentally sound.” This clarification is in fact a repetition of a formu-
lation found in other international instruments, made necessary by the tendency of some to enlist the
term “sustainable development” in the cause of sustained economic growth with little regard for
environmental considerations. The General Assembly resolution calling for the Rio Conference, for
example, consistently included the term “environmentally sound.” It can also be found in the Con-
vention for Co-operation in the Protection and Development of the Marine and Coastal Environment
of the West and Central African Region (Abidjan, 1981). If the Brundtland philosophy had been
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consistently followed, the use of “environmentally sound” would be redundant, but emphasis of the
words heads off any backtracking by countries that wish to emphasize development over environ-
ment.

The formulation used in the Aarhus Convention emphasizes that development, to be sustain-
able, must fully take the environment into account and must have a solid basis in environmental
values. In the context of the Convention, this preambular paragraph establishes that not only are the
three pillars important for the realization of the right to a healthy environment, but they also have a
role to play in the attainment of sustainable development by helping to “protect, preserve and improve
the state of the environment”.

[6] Recognizing that The sixth preambular paragraph is a more express state-

adequate protection of
the environment is essen-
tial to human well-being
and the enjoyment of
basic human rights,
including the right to life

ment of the link between human rights and environmental pro-
tection. This well-founded principle was estabhshed as early as
1968 by a General Assembly resolution,>” by principle 1 of the
Stockholm Declaration and other international instruments (see
above). The seventh preambular paragraph goes a significant
step further, however, by deducing from this linkage that the

itself, precondition of a healthy environment for the enjoyment of ba-
sic rights gives rise to a right in and of itself. This statement,
even though contained in a preamble, is nonetheless the first ex-
press recognition of the right to a healthy environment in an
international 1nstrument in the European region (see com-
mentary to article 1) 8Itis coupled with language pertaining to
the duty to protect the environment, a duty that is often men-
tioned in national law and mtematlonal instruments, 1nclud1n%
the Stockholm Declaration and the World Charter for Nature.’

These two paragraphs together reflect constitutional and stat-
utory developments and a growing jurisprudence worldwide
giving substance and rights-based content to the previously as-
pirational goal of a basic right to a healthy environment. The
right to a healthy environment has increasingly been recognized
at the national level. Many countries in the UN/ECE region, es-
pecially in central and eastern Europe and the nele
independent States, have provisions recognizing the right in their constitutions or in domestic law.

[7]1 Recognizing also
that every person has the
right to live in an envi-
ronment adequate to his
or her health and well-
being, and the duty, both
individually and in asso-
ciation with others, to
protect and improve the
environment for the ben-
efit of present and future
generations,

Furthermore, the recognition of such rights is not an empty aim. Related provisions have been
successfully used in the courts to defend rights of particular members of the public to a particular lev-
el of environmental protection. Cases have arisen in India, Pakistan and the Philippines. But they have
also arisen in the UN/ECE region, one of the most notable being the “Protected Forests” case*' of
Hungary. This case was the first constitutional court case in eastern Europe to give interpretation to
the right to a healthy environment. It and others give meaning to so-called third-generation rights, in
which the obligations of the State to provide a certain level of protection can be found, and in proper
cases can give rise to individual actions. Concerning the question of the nature of the right to a healthy
environment, the Supreme Court of the Philippines has said:

“Although the rights to a decent environment and to health were formulated as State policies,
i.e. imposing upon the State a solemn obligation to preserve the environment, such policies
manifest individual rights not less important than the civil and political rights enumerated under
the Bill of Rights of the Constitution.”*?

Other cases cons1der1ng the existence of a right to a healthy environment can be found in
Belgium™ and Slovenia.** Similar cases have been brought under article 8 of the Convention for the
Protection of Human Rights and Fundamental Freedoms, 45 which has been interpreted by the Euro-
pean Court of Human Rights in a manner that approaches a right to a healthy environment. The Court
has made it clear that it may scrutinize the manner in which authorities protect the environment, es-
tablishing a threshold in human rights law where the consequences of a failure to ZProtect the environ-
ment may be held to signiﬁcantly impair the conditions of life of individuals.™ Authorities were
found to have violated article 8 in cases where they falled to provide adequate environmental
information*” or to enforce domestic environmental law.*® This article, by extension, applies to the
consideration of environmental impacts before decision-making as a means of protecting basic rights.

The seventh preambular paragraph specifically recognizes the rights of “present and future gen-
erations.” This phrase is also found in article 1. The need to take an intergenerational approach, in
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which actions taken today should not jeopardize the opportunities and benefits for future generations,
was also recognized in principle 1 of the Stockholm Declaration, but has much earlier origins. The
idea that as “members of the present generation, we hold the earth in trust for future generations™*’
is well-known in international law. It can be traced back to the nineteenh century (1893 Pacific Fur
Seals Arbitration), even though the argument was rejected by the tribunal in that case.>® This part of
the paragraph also builds on the conclusions drawn by the World Commission on Environment and
Development in the Brundtland Report, Our Common Future.”'

While not the first international legal instrument to recognize the right to a healthy environment,
the Aarhus Convention does appear to be the first hard-law text to recognize the rights of future gen-
erations. The International Court of Justice has used similar language in recognizing that the very
health of generations yet unborn is represented by the environment.>” The Aarhus Convention takes
this jurisprudential recognition a step further into an international legal instrument.

The issue of intergenerational equity is increasingly important in the context of sustainable
development. A much-discussed case globally is the OPOSA Minors’ Case.>> This was a 1993 case
before the Supreme Court of the Philippines in which a group of minors formed an organization with
their parents and brought a suit against the Secretary of the Department of Environment and Natural
Resources aimed at cancelling all existing logging permits in order to protect the forests against
deforestation.

In the OPOSA case, the plaintiff children claimed to represent their generation as well as gen-
erations yet unborn. The Supreme Court of the Philippines held that the principle of intergenerational
responsibility was legally recognizable, and that the assertion of the children in OPOSA was a le-
gitimate expression of their interest in protecting the rights of future generations.’* The Court granted
that the plaintiffs had the legal capacity to sue on behalf of succeeding generations “based on the con-
cept of inte%enerational responsibility insofar as the right to a balanced and healthful ecology is
concerned.”

[8] Considering that,
to be able to assert this
right and observe this
duty, citizens must have
access to information, be
entitled to participate in
decision-making and
have access to justice in
environmental matters,
and acknowledging in
this regard that citizens
may need assistance in
order to exercise their
rights,

The earlier paragraphs laid the groundwork for the link-
age between public participation and basic human rights, in-
cluding the right to a healthy environment, as well as the duty
to protect the environment for the benefit of present and future
generations. This linkage is made express in the eighth pream-
bular paragraph. In particular, it specifies the three pillars of
public participation which make up the fundamental structure
of the Convention. These are access to information, public par-
ticipation in decision-making, and access to justice. The Con-
vention has determined that these three elements are essential to
the achievement both of the right to a healthy environment, and
also, no less important, of the possibility for individuals to fulfil
their responsibilities towards others, including future genera-
tions.

Significantly, the paragraph goes further to state in direct
terms that persons might need assistance in exercising their
rights. Its intention is furthered in article 3, paragraphs 2 and 3.

Basic human rights related to the environment and basic
civic responsibilities are interwoven, but both the rights and the
responsibilities may remain unfulfilled as long as persons do

not have the capacity to act in civil society. This may involve the establishment of proper institutions,
the guarantee by the State of clear and transparent frameworks for action, and in some cases affirma-
tive assistance programmes to level the playing field.
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[9] Recognizing that,
in the field of the envi-
ronment, improved ac-
cess to information and
public participation in
decision-making enhance
the quality and the
implementation of deci-
sions, contribute to pub-
lic awareness of environ-
mental issues, give the
public the opportunity to
express its concerns and
enable public authorities
to take due account of
such concerns,

The ninth preambular paragraph takes a more practical
approach to the interaction of the public participation pillars
with the right to a healthy environment and the attainment of
sustainable development. It sets forth one of the core values of
public participation, from the point of view of the public author-
ity. It lists four separate practical benefits of public participa-
tion. The first is enhancement of the quality and implementa-
tion of decisions. The quality of decisions can be improved by
the public’s provision of additional information, as well as
through the influence that advocacy of alternative solutions can
have on the careful consideration of possible solutions. Mem-
bers of the public will often have a special knowledge of local
conditions and of the practical implications of proposed
activities.

The implementation of decisions can be improved where
the members of the public who are most interested in the result
have been included in the process and have had their concerns
considered. In such cases they can be expected to support the
decision more strongly. Contribution to public awareness of

issues is a side benefit of particular procedures that results in an overall increasing sophistication of
the public in terms of its involvement and in terms of its potential support for good decisions. The
opportunity of the public to express its concerns is a matter of self-fulfilment that increases confi-
dence in society generally. The sincere desire of the public authorities to come to good decisions tak-
ing the concerns of the public into account as far as possible is reflected in the last element mentioned.

[10] Aiming thereby This paragraph emphasizes the societal implications of

to further the accounta-
bility of and transpar-
ency in decision-making
and to strengthen public
support for decisions on
the environment,

the practical considerations discussed in the ninth preambular
paragraph, and is echoed in the twenty-first. The elements in the
eighth preambular paragraph include the concept that the public
and authorities often have a common interest in achieving an
optimal result for the good of society, although there might be
disagreement as to the means or as to the balancing of interests.

But if the public actively participates in the process of decision-
making, then one key question—whether the public authority
has carried out its duties to the best of its ability—is answered
in the affirmative.’® The level of participation may be a meas-
ure of its effectiveness. Thus, the active involvement of the public in a transparent decision-making
process confirms the accountability of the public authorities and increases respect for them and for
their decisions, even among those members of the public who have had to suffer a loss as a result of
the final decision. In the absence of such confirmation, members of the public who may be adversely
affected by a decision will think the worst, and assume that the public authority has been corrupted
by special interests. As most decisions to be effective require some measure of support from the
public at large, the situation just mentioned is bound to result in a high degree of failed projects.

Moreover, those members of the public who had the possibility of substantially participating in
the decision-making process could be the best advocates for the implementation of the given decision.
They know the limitations and constraints the authority was facing, are able to see the consideration
of the interests at stake including environmental protection, and they can realize that the decision
could be a justifiable one in the given situation, even if their particular point of view did not prevail.

[11] Recognizing the This paragraph acknowledges that the general principles

desirability of transpar-
ency in all branches of
government and inviting
legislative  bodies to
implement the principles
of this Convention in
their proceedings,

contained in the Aarhus Convention can help in developing
public participation in other branches of power and in assisting
them in the discharge of their responsibilities. It is also one of
the places in the preamble, along with its eighteenth and twen-
ty-first paragraphs, that goes beyond a specifically environ-
mental context and points to larger issues of democratization
and the relationships among individuals, organizations and the
State. Moreover, as the process of developing law may involve
a collaboration between the legislative and executive branches
of government, the Convention addresses the participation of

the executive branch in such law-making in article 8. The Resolution of the Signatories emphasized
that parliaments also have a key role to play in the implementation of the Convention. Article 2, para-
graph 2, reflects the principle of respect for other branches of power in its definition of “public
authority”.
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While many of the Convention’s governmental negotiators were reluctant to interfere with the
balance of powers by prescribing requirements for the legislative process, it should be noted that a
certain group of parliamentarians did actively take part in the negotiations and made several proposals
in this regard. A group of parliamentarians issued the “Stockholm Statement” in September 1997, in
which they endorsed the applicability to parliaments of the information provisions of the Convention

in particular, and developed principles for public participation in “legislative work”.>

[12] Recognizing also
that the public needs to
be aware of the pro-
cedures for participation
in environmental deci-
sion-making, have free
access to them and know
how to use them,

The potential need for Parties to provide assistance to the
public to make use of the rights and opportunities provided by
the Convention has already been acknowledged. One of the first
ways of doing so is for the Party to provide information about
procedures for participation in environmental decision-making.
This paragraph applies some of the principles concerning en-
vironmental education in the context of public participation, in
particular to so-called meta-information or information about

how to acquire and use information. Effective use of the tools

of public participation requires a good foundation of knowl-

edge. This is true not only of the information that will be rel-
evant to a particular decision-making process, but also of information about the opportunities for
using the tools of public participation.

The twelfth preambular paragraph also mentions free access. Free access may be understood to
mean free, open, unfettered and non-discriminatory access to procedures for public participation. It
does not imply that the government should subsidize all the costs of any member of the public to par-
ticipate in a given procedure. However, the costs borne by the member of the public should be the
normal costs associated with participation in any procedure. The State should not impose financial
constraints on members of the public who wish to participate. The issue of costs is further developed
in the Convention.

Finally, the negotiators have recognized the importance of knowledge about how to use oppor-
tunities for public participation. This goes beyond the simple knowledge that opportunities exist to a
real understanding of the procedures, including possible methods and mechanisms for effective
public participation, extending to the results that can be expected and how to use them.

[13] Recognizing fur-
ther the importance of
the respective roles that
individual citizens, non-
governmental organiza-
tions and the private sec-
tor can play in environ-
mental protection,

The Convention talks about the roles that individuals,
NGOs and the private sector can play in environmental protec-
tion. Individuals may play a role in terms of their personal be-
haviour in protecting the environment and their interactions in
society to convince others to do so, and may also act in asso-
ciation with others. NGOs and private business entities are two
means for the latter. The term “non-governmental organiza-
tion”, while often connoting environmental protection organi-

zations, is a generic term applying to not-for-profit organiza-
tions formed for any lawful purpose. NGOs are the means to
exercise the right of association of any group with a common purpose or common interests.

The Rio Declaration specifically mentioned the roles that various groups could play in the pro-
tection of the environment and the attainment of sustainable development. While it specifically men-
tioned women (principle 20), youth (principle 21), and indigenous people and other local commu-
nities (principle 22), the Rio Declaration did not mention how these groups might organize for
participation. Agenda 21, in its section 3: Strengthening the role of major groups, went further to in-
clude workers, trade unions, business and industry, the scientific community, and farmers among the
enumerated groups, and included among the activities aimed at strengthening their role, promoting
freedom of association and strengthening participation and consultation.’ 8 In addition, Agenda 21 in-
directly mentioned organizational capacities in the context of developing countries.’” There is no spe-
cific reference in Agenda 21 to environmental NGOs. It comes closest in chapter 36, where NGOs,
among other entities, are specifically encouraged to train people in environmental management.

While the Rio Declaration and Agenda 21 might have made an attempt to identify “major”
groups, the foundation for the participation of major groups is through the possibility for individuals
to exercise their right of association. Thus, the Convention builds on these two documents and spe-
cifically mentions NGOs and the important role that they can play for environmental protection.
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The role of business and industry in environmental protection is increasingly being recognized.
On the one hand, some sectors of industry may be subject to commercial pressures that put them in
direct conflict with environmental protection objectives. On the other hand, industry, whether
“green” or not, is a key player in the search for solutions. Furthermore, the notion of “corporate cit-
izenship” is developing. Considering the environmental impact of the activities of business and in-
dustry, it is critical that they are engaged by all stakeholders in society and encouraged to meet their
responsibilities for minimizing the adverse impacts of their activities. Business and industry also have
an incentive to develop creative solutions to environmental problems, in order to minimize business
losses. In this respect, at times they have the same practical interest in participation that motivates
many other members of the public. Of course the scale of the environmental impact of their activities
also means that irresponsible or negligent actors represent one of the biggest challenges for environ-
mental protection and the attainment of sustainable development.

[14] Desiring to pro-
mote environmental edu-
cation to further the
understanding of the
environment and sustain-
able development and to
encourage  widespread
public awareness of, and
participation in, deci-
sions affecting the envi-
ronment and sustainable
development,

The fourteenth preambular paragraph is related to the
twelfth in that it deals in part with meta-information concerning
decisions affecting the environment and sustainable develop-
ment. It goes further, however, in that it expresses the desire of
the negotiating parties to promote environmental education on
a more general level and to encourage widespread public
awareness and participation. The link between environmental
education and participation has been made in several interna-
tional instruments, most recently the 1997 Thessaloniki Decla-
ration of the UNESCO Conference on Environment and Soci-
ety: Education and Public Awareness for Sustainability,®
which built upon declarations made at the Belgrade Conference
on Environmental Education (1975), the Tbilisi Intergovern-
mental Conference on Environmental Education (1977), the
Moscow Conference on Environmental Education (1987), and

the Toronto World Congress for Education and Communication on Environment and Development
(1992). Promoting education, public awareness and training are also a subject of Agenda 21,

chapter 36.

[15] Noting, in this
context, the importance
of making use of the
media and of electronic
or other, future forms of
communication,

The importance of information to the whole edifice of
public participation cannot be exaggerated. This paragraph in-
directly takes note of the rapid advances made in information
technology in recent years and declares their importance to the
effective use of information in public participation. In particu-
lar, advances such as electronic means of storing and retrieving
information and the possibility of instant access to worldwide
information through the Internet have greatly improved the ca-
pacity of the public and public authorities to process and use in-
formation. The Convention makes reference to information
technology, in its article 2, paragraph 3 (information in elec-

tronic form), and in its article 5, paragraphs 3 (accessible electronic databases) and 9 (structured,
computerized and publicly accessible database).

[16] Recognizing the
importance of fully inte-
grating  environmental
considerations in govern-
mental decision-making
and the consequent need
for public authorities to
be in possession of accu-
rate, comprehensive and
up-to-date environmen-
tal information,

A major tenet of sustainable development is the integra-
tion of environment and development. One means for achieving
this is through the consideration of potential environmental im-
pacts in decision-making and policy-making, which has been
called “biosphere reflection”. Specific sets of procedures for
biosphere reflection in different contexts may be called “en-
vironmental impact assessment”, “ecological expertise” or
“strategic environmental assessment”. In order to take proper
account of environmental considerations, it is obviously nec-
essary for information to be accurate, comprehensive and up-to-
date. As stated about previous preambular paragraphs, one of
the functions of public participation is to assist public author-

ities in gathering high-quality information.
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The Convention thus translates the idea that all of society must work together to solve environ-
mental problems for the benefit of present and future generations into a legal principle with some
definite resglonsibilities for all public authorities, not only environmental ones, as was the assumption

in the past.
ing.”

[17] Acknowledging
that public authorities
hold environmental in-
formation in the public
interest,

Agenda 21 provides some guidance, in chapter 40 on “Information for decision-mak-

The seventeenth preambular paragraph, along with the
ninth, the tenth and the twenty-first, is an example of a pream-
bular paragraph that places the Convention in the context of
democratic principles. While the legislature establishes public
policies and the government executes them, the system of rights

and responsibilities in society acts as a further check on abuses
of power. In a democracy, the government holds the public trust
and discharges its duties on behalf of the public welfare. Open-
ness in the sphere of public authority guarantees that the public
at large can check the ways in which public authorities discharge their duties. A basic underlying
principle that ensures openness is the notion that the information held by public authorities is held on
behalf of the public. It is therefore improper to talk of ownership of such information. Moreover, this
principle includes the notion that public authorities must serve the needs of the public, including
individual members of the public, so long as this does not interfere with the rights of others.

Other international instruments with similar provisions include Council of Europe Recommen-
dation No. (81) 19 of the Committee of Ministers to member States on the access to information held
by public authorities (Strasbourg, 1981), and Council of Europe Recommendation No. 854 (1979) of
the Parliamentary Assembly on access by the public to government records and freedom of informa-
tion (Strasbourg, 1979).

[18] Concerned that The eighteenth preambular paragraph contains several

effective judicial mecha-
nisms should be acces-
sible to the public,
including organizations,
so that its legitimate
interests are protected
and the law is enforced,

important points. The first is that judicial mechanisms should
be effective. This includes the notion of the independence, im-
partiality and professional integrity of the judiciary, which in
turn requires the judiciary to have a solid financial base and to
be essentially self-regulating. It further requires that the judge-
ments of the judicial authorities should be ultimately enforce-
able in society. Other issues in connection with the effective-

ness of judicial mechanisms include the scope of remedies
and the length of the process.

The next point in this paragraph is that judicial mechanisms for redress in the case of infringe-
ment of rights and for enforcement of the law should be accessible to the public. One major aspect of
accessibility is cost, which is addressed several times in the Convention. The length of the process,
to the extent that expected delay might bar certain persons from using it, is an issue of accessibility
as well as effectiveness. Finally, if there are technical barriers to access to the courts, such as unrea-
sonable standing requirements, justice may not be accessible to the public. Organizations are specif-
ically mentioned. Negotiators hereby expressed their concern that organizations as well as individuals
should have standing in representing their rights and interests in the courts. This relates to the stand-
ing requirements found in article 2, paragraph 5, and article 9, paragraph 2.

Finally, this preambular paragraph makes reference to the reasons for access to justice. Access
to justice is necessary so that the public’s legitimate interests—that is, those interests recognized by
a particular society according to law, custom or practice—are protected and the law is enforced. The
protection of interests and the enforcement of the law stand behind the obligations contained in the
rest of the Convention. Access to justice is the primary means for enforcement of the Convention,
essentially protecting the other two pillars.
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[19] Noting the impor-
tance of adequate prod-
uct information being
provided to consumers to
enable them to make

In both Europe and North America, the level of interest
among consumers in environmentally friendly products became
so evident that producers and distributors started making claims
on product labels that the products were, in some way, environ-
mentally responsible, for example, that the products were made

informed environmental from recycled or biodegradable material. The United States
choices, Federal Trade Commission, responsible for regulating advertis-
ing and product labelling in the United States, adopted regula-
tions (see 16 C.F.R. 260) governing the use of environmentally
friendly labelling, primarily with the goal of prohibiting any
false or deceptive claims. Council Regulation No. 880/92/EEC
of 23 March 1992 on a Community eco-label award scheme establishes such a programme and pro-
cedures for adopting the specific ecological criteria needed to be met before the eco-label may be
awarded. Article 6 of the Regulation specifically provides that environmental organizations shall be
consulted in defining the ecological criteria.®? EC Council Resolution 93/C 138/01, dated 1 February
1993, adopted a policy to establish a Community-wide ecological labelling system as a component
of product standards regulation.

The International Organization for Standardization (ISO) has adopted four international
standards on eco-labelling: ISO 14020:1998, ISO/DIS 14021:1999, ISO/FDIS 14024:1998 and ISO/
WD/TR 14025.

Canada, Japan and a number of European countries (for example, Ireland and the United King-
dom) have adopted official programmes to award eco-seals to products they consider environmental-
ly superior. It should be noted that there has been some criticism that the use of such seals may impose
trade barriers because, in practice, they favour manufacturers in the country that awards the seal.

[20] Recognizing the
concern of the public
about the deliberate
release of genetically
modified organisms into
the environment and the
need for increased trans-
parency and greater pub-
lic participation in deci-
sion-making in this field,

The fact that the Convention had to take into account
many different systems, interests and traditions among the
countries in the UN/ECE region is nowhere more apparent than
in its dealing with genetically modified organisms (GMOs).
GMOs are considered here in the twentieth preambular para-
graph and in article 6, paragraph 11. While recognizing the need
for increased transparency and greater public participation in
decision-making relating to GMOs, the Convention never-
theless allows a lower standard for such public participation
through article 6, paragraph 11. This provision implies that Par-

ties may find it unfeasible or inappropriate to apply the pro-
visions of article 6 to particular decisions to release GMOs into
the environment, without explaining why this may be so. (See
commentary to article 6, paragraph 11.) Meanwhile, the
development of policies on GMOs is being played out in the media and in other forums.

In the Resolution of the Signatories, the ministers of environment present at Aarhus recognized
the importance of the application of the Convention to deliberate releases of GMOs into the environ-
ment, and requested the Parties to further develop the Convention in the area of GMOs at their first
meeting, taking into account the work done under the Convention on Biological Diversity to develop
a biosafety protocol. The negotiation of the Cartagena protocol on biosafety to the Convention on
Biological Diversity has proven to be difficult, however, with major divisions between the so-called
“Miami Group” of grain-exporting nations and other factions. At the time of printing, negotiations
had been prolonged until January 2000.

The public’s concern over GMO products and varieties has prompted the European Council to
propose reforming its Directive on GMOs, among other things to increase transparency.
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[21] Convinced  that This paragraph builds on the ninth, tenth and seventeenth
the implementation of preambular paragraphs. Participatory democracy has long been
this Convention will con- considered a way to increase public confidence in leaders and
tribute to strengthening to reduce tensions within society. Environmental protection
democracy in the region has been one of the main fields in which participation has
of the United Nations developed.

Economic Commission . . o
for Europe (ECE), The links between the Convention and democratization

are made clear by the Chairman’s Summary of the Seventh Eco-

nomic Forum of the Orgamzatlon for Security and Cooperation

in Europe (OSCE) (May 1999).%3 That document urged coun-

tries to ratify the Aarhus Convention to affirm their commit-

ment to public participation. The meeting considered that the
matters at the heart of the Aarhus Convention were important for security in Europe, and recommend-
ed that the principles of the Aarhus Convention should be incorporated into an OSCE charter on
European security. The report of the relevant working group was accepted even by States that had not
signed the Aarhus Convention. The same organization, then called the Conference on Security and
Cooperatlon in Europe (CSCE), held a significant meetmg on the protection of the environment in
Sofia in the midst of the democratic changes of 1989.%4 The meeting was interrupted by accredited
journalists telling of beatings of peaceful demonstrators (members of the environmental organization
Ecoglasnost) taking place outside the hall. The response of all but one country present was to issue
the following proposed® conclusions:

“[The participating States] recall their commitment in the Vienna Concluding Document to ac-
knowledge the importance of the contribution of persons and organizations dedicated to the pro-
tection and improvement of the environment, and to allow them to express their concerns. They
reiterate their willingness to promote greater public awareness and understanding of environ-
mental issues.

“The participating States reaffirm their respect for the right of individuals, groups and organi-
zations concerned with environmental issues to express freely their views, to associate with oth-
ers, to peacefully assemble, as well as to obtain, publish and distribute information on these is-
sues, without legal and administrative impediments inconsistent with the CSCE provisions.
These individuals, groups and organizations have the right to participate in public debates on
environmental issues, as well as to establish and maintain direct and independent contacts at
national and international level.”

UN/ECE is the forum at which 55 countries of North America, western, central and eastern
Europe, and Central Asia come together to forge the tools of their economic cooperation. The mem-
bership includes Canada, Israel and the United States, as well as countries of Central Asian and Cau-
casian territory of the former Soviet Union. Its main purpose is to harmonize the policies and prac-
tices of its member countries. Through these activities, UN/ECE reduces the risk both of cross-border
tensions and of disagreements within or between such regional institutions and bodies as the Europe-
an Union, the North American Free Trade Agreement (NAFTA) and the Commonwealth of Indepen-
dent States (CIS), which embody the dynamism of subregional integration movements. Through its
cooperation with all United Nations organs, it is one of the instruments by which the region assumes
its responsibilities towards the rest of the world.

The Resolution of the Signatories expressly acknowledged that the Convention’s ratification
would “further the convergence of environmental legislation and strengthen the process of democra-
tization” in the UN/ECE region.

Several of the preceding preambular paragraphs have dealt with ways in which democratic in-
stitutions can be strengthened through application of the Convention. This one links the others with
the UN/ECE region. Parts of the UN/ECE region experienced large shifts in political systems and
great leaps in democratization within the decade previous to the Convention’s adoption. Even where
the changes were not so dramatic, however, greater democratization was an important part of the his-
torical landscape in UN/ECE during the 1990s. Cooperation between the public and public authorities
has developed throughout the region due to a recognition of their common interests as well as a
reformulation of the relationship between the State and the individual and associations in society.
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[22] Conscious of the
role played in this respect
by ECE and recalling,
inter alia, the ECE
Guidelines on Access to
Environmental Informa-
tion and Public Participa-
tion in Environmental
Decision-making en-
dorsed in the Ministerial
Declaration adopted at
the Third Ministerial
Conference “Environ-
ment for Europe” in

UN/ECE has played a major role in the democratization
of Europe through environmental protection mechanisms, in
the form of international agreements, projects and charters, and
involvement in the “Environment for Europe” process. A re-
view of the UN/ECE environmental conventions reveals a pro-
gression towards greater rights and opportunities in access to
information, public participation in decision-making and access
to justice in environmental matters, culminating in the Aarhus
Convention.

One of the main stepping stones on the way to the Aarhus
Convention was the UN/ECE Guidelines on Access to Environ-
mental Information and Public Participation in Environmental
Decision-making. The idea of the Guidelines originated at the

Second Ministerial Conference in Lucerne Switzerland, in
April 1993. There, public participation was indicated as one of
seven key elements for the long-term environmental pro-
gramme for Europe suggested by the Senior Advisers to ECE
Governments on Environmental and Water Problems (which
later became the Committee on Environmental Policy). As a
consequence, in paragraph 22 of the Lucerne Ministerial Con-
ference Declaration, the ministers requested UN/ECE, inter alia, to draw up proposals for legal,
regulatory and administrative mechanisms to encourage public participation in environmental deci-
sion-making. The Senior Advisers established the Task Force on Environmental Rights and Obliga-
tions, which in 1994 was given the task of drawing up draft guidelines and other proposals on effec-
tive tools and mechanisms promoting public participation in environmental decision-making. By
January 1995 the Guidelines were developed and by May 1995 accepted by the Working Group of
Senior Government Officials responsible for the preparation of the Sofia Conference. They were en-
dorsed at the Third Ministerial Conference “Environment for Europe” held in Sofia, in October 1995.
The same Conference decided that consideration should be given to the development of a convention.
The Committee on Environmental Policy in Januarg/ 1996 decided that the scope of the future con-
vention should reflect the scope of the Guidelines.®

Sofia, Bulgaria, on 25 Oc-
tober 1995,

The ministers at Aarhus specifically recommended that the Sofia Guidelines (see Introduction)
should be taken into account in the early implementation of the Aarhus Convention in the Resolution
of the Signatories.

The “Environment for Europe” process is one of the main political frameworks for cooperation
on environmental protection in Europe. It brings together environment ministers as well as many or-
ganizations and institutions working with the environment in the region, including citizen organiza-
tions, at pan-European conferences to formulate new environmental policies. Those conferences al-
low the environment ministers from approximately 55 countries to meet and to share experiences and
ideas. (See box.)

“Environment for Europe”

Ministerial conferences within the “Environment for Europe” process have been held in 1991
at Dobris, Czechoslovakia, in 1993 at Lucerne, Switzerland, in 1995 in Sofia, Bulgaria, and in 1998
in Aarhus, Denmark. At Dobris the ministers set out basic guidelines for a pan-European cooperation
strategy and called for a report describing the state of the environment in Europe, which became
“Europe’s Environment: the Dobris Assessment” of 1995. At Lucerne, the ministers endorsed a broad
strategy codified in the Environmental Action Programme for Central and Eastern Europe (EAP).
The agenda of the Sofia Conference included a review of the implementation of the EAP and the fur-
ther development of the Environmental Programme for Europe (EPE). Furthermore, the Conference
decided that a regional convention on public participation should be developed with appropriate
involvement of NGOs, which became the negotiations for the Aarhus Convention.%” The fourth pan-
European conference of environment ministers within the “Europe for Environment” process was
held in June 1998 in Aarhus. This Conference marked the signing of the Aarhus Convention.®® Other
results included the signing of Protocols to the Convention on Long-range Transboundary Air Pollu-
tion on Heavy Metals and on Persistent Organic Pollutants, endorsement of the Pan-European Strat-
egy to Phase Out Leaded Petrol, and acknowledgement of the Guidelines on Energy Conservation in
Europe.
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Today, the “Environment for Europe” process is based on three central programmes: the Envi-
ronmental Programme for Europe (EPE), the Action Programme for Central and Eastern Europe
(EAP) and the Pan-European Biological and Landscape Diversity Strategy adopted at the 1995 Sofia
Conference.®’ Pending the entry into force of the Aarhus Convention, the implementation of the
requirements concerning access to information, public participation in decision-making and access to
justice in environmental matters could be considered as the fourth core programme. After its entry
into force, the Convention will have its own life apart from the “Environment for Europe” process,
which will focus on new instruments, such as the Protocol on Water and Health to the 1992 Conven-
tion on the Protection and Use of Transboundary Watercourses and International Lakes.”®

[23] Bearing in mind
the relevant provisions in
the Convention on Envi-
ronmental Impact Assess-
ment in a Transboundary
Context, done at Espoo,
Finland, on 25 February
1991, and the Convention
on the Transboundary
Effects of Industrial Acci-
dents and the Convention
on the Protection and Use
of Transboundary Water-
courses and Interna-
tional Lakes, both done at
Helsinki on 17 March
1992, and other regional
conventions,

Countries in the UN/ECE region have been very active
over the past 10 years in concluding a series of environmental
treaties on subjects such as transboundary environmental im-
pact assessments, transboundary effects of industrial accidents,
transboundary watercourses. All of these conventions have ad-
dressed access to information and public participation to some
degree and several have even addressed access to justice in en-
vironmental matters. The Aarhus Convention was based in part
on the experience of applying these conventions. Its article 10,
paragraph 2 (b), requires the Parties to consider the experiences
of other multilateral agreements in its implementation as well.

The Convention on Environmental Impact Assessment in
a Transboundary Context (Espoo, 1991) obliges Parties to as-
sess the environmental impact of certain activities at an early
stage of planning and lays down the general obligation of States
to notify and consult each other on all major projects that are
likely to have a significant adverse environmental impact
across boundaries.’! It includes the most advanced public par-
ticipation provisions in any UN/ECE convention before the
Aarhus Convention, in recognition of the importance of includ-
ing the public concerned on all sides of the borders in relevant
decision-making. The following table lists the main provisions

of three UN/ECE conventions that relate to access to information, public participation in decision-
making and access to justice in environmental matters.

Name of convention

Aarhus-related

Purpose provisions

Convention on
Environmental Impact
Assessment in a
Transboundary
Context

Convention on the
Transboundary
Effects of Industrial
Accidents

Convention on the
Protection and Use of
Transboundary
Watercourses and
International Lakes

Stipulates the obligations of Parties to assess the environ-
mental impact of certain activities at an early stage of plan-
ning, to prevent, reduce and control significant adverse trans-
boundary environmental impact from proposed activities.

Prevention of, preparedness for and response to industrial
accidents capable of causing transboundary effects, including
the effects of such accident caused by natural disasters, and
international cooperation concerning mutual assistance,
research and development, exchange of information and
exchange of technology in the area of prevention of, prepar-
edness for and response to industrial accidents.

Prevention, control and reduction of any transboundary
impact relevant for the protection and use of transboundary
watercourses.

1 (x), 2.2; 2.6; 3.8;
4.2 and appendices
I and IV (11)

1();3.1,32,9

11.3; 16
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[24] Conscious  that
the adoption of this Con-
vention will have contrib-
uted to the further
strengthening of the “En-
vironment for Europe”
process and to the results
of the Fourth Ministerial
Conference in Aarhus,
Denmark, in June 1998,

Have agreed as follows:

The “Environment for Europe” process has been de-
scribed above (see twenty-second preambular paragraph, box).
The signing of the Aarhus Convention by 35 countries and the
European Community was one of the central events of the Con-
ference. The Declaration by the Environment Ministers stated:

“We regard the Aarhus Convention, which provides rec-
ognition for citizens’ rights in relation to the environment,
as a significant step forward both for the environment and
for democracy. We encourage all non-signatory States to
take agpropriate steps to become Parties to the Conven-
tion.”



GENERAL PART

The General Part of the Aarhus Convention consists of the objective (art. 1), the
definitions (art. 2) and the general provisions (art. 3). The objective of the Convention
establishes its overall goal and places it within the context of the greater body of inter-
national environmental law and the international law of sustainable development. It
should be kept in mind at all times in the interpretation and implementation of the more
specific provisions of the Convention.

Definitions also play an important role in the interpretation and implementation
of'the Convention. Because of the wide variety of legal systems in the UN/ECE region,
it is important to define as precisely as possible terms that are at the heart of the Con-
vention. By doing so, a more consistent implementation of the Convention in the
framework of the domestic legal systems of all the Parties can be assured.

Finally, the Convention states rules and principles that must be applied in its ap-
plication. These general provisions have more effect than the preamble, since they are
firm obligations found in the body of the Convention. They provide an overall structure
for its implementation and express certain values that must be taken into account in
implementation.
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Article 1

OBJECTIVE

This provision sets the overarching goals and values of
the Convention. Because it is part of the Convention’s main
text, it has even more weight than the preamble in shedding
light on the interpretation of the remaining provisions. It has the
advantage of being strongly rooted in pre-existing international
and domestic environmental and human rights law, while at the
same time pulling together elements from various trends in

international law into a succinct new formulation. In spite or perhaps because of its brevity it is dense-
ly packed with language significant not only to the Convention itself but to the overall development
of the international law of environment and sustainable development.

In order to contribute
to the protection of the
right of every person of
present and future gen-
erations to live in an envi-
ronment adequate to his
or her health and well-
being, each Party shall
guarantee the rights of
access to information,
public participation in
decision-making, and ac-
cess to justice in environ-
mental matters in accord-
ance with the provisions
of this Convention.

The most remarkable thing about article 1 is that it clearly
states that the Aarhus Convention is about basic human rights
—the rights of every person. It is the clearest statement in inter-
national law to date of a fundamental right to a healthy environ-
ment.”> Whereas the Rio Declaration states that human beings
“are entitled to a healthy and productive life in harmony with
nature,” this concept is continually being built upon by a suc-
cession of domestic and international legal and political devel-
opments linking well-established rights, such as the right to life
and the right to health, with the requirement of a healthy and
well-conserved environment.” While the Convention does not
expressly state that the right exists, it does refer to it as an ac-
cepted fact. This may be optimistic, given the debate concern-
ing whether such a right does in fact exist.”> However, when the
Convention is in force, it will be a fait accompli, although the

exact formulation and meaning of the right will be a matter of
debate for some time to come.”®

The concept of intergenerational equity—that the impact
of current actions on the well-being of future generations must
be taken into account—significantly is mentioned here. Taking
future generations into account is one of the fundamental tenets

of sustainable development. The basic human responsibility to protect and improve the environment
for the benefit of present and future generations was expressed on the global level as early as 1972,
in principle 1 of the Stockholm Declaration, but the Aarhus Convention is the first international legal
instrument to extend this concept to a set of legal obligations. Forging the link between environmental
and human rights puts into a larger perspective the interpretation and possible implementation of the
Convention. See also commentary to preamble, especially its first, fifth, sixth and seventh
paragraphs.

Basically, the Convention is not primarily about the right to a healthy environment, but about
the (mostly) procedural rights of access to information, access to decision-making and access to jus-
tice. Rather than stating the right to a healthy environment in aspirational terms, as has so often been
the case in the past at the national level, article 1 instructs Parties in how to take steps to guarantee
the basic right of present and future generations to live in an environment adequate to health and well-
being. In so doing it establishes the linkage between practical, easily understandable rights, such as
those relating to information and decision-making, and the harder-to-grasp complex of rights includ-
ed in the right to a healthy environment.”” As seen in the preamble, the Aarhus Convention forges
links between the development of one set of human rights, in particular those relating to the basic con-
ditions of life, including the environment, and another set of human rights, those relating to human
self-fulfilment, expression and action. By harnessing the energy of public participation, society can
do more to stop environmental degradation and can work towards sustainability.

Article 1 also concretizes the role of the State in helping to reach this goal. Under the framework
of the Aarhus Convention, it is up to the Party to provide the necessary administrative, legal and prac-
tical structures to guarantee the rights of access to information, public participation in decision-mak-
ing and access to justice in environmental matters. This represents a new approach to the role of the
State. Instead of solving all of society’s problems itself, the State acts as a sort of referee in a process
involving larger societal forces, leading to a more home-grown and complete result. This notion of
the role of the State is increasingly replacing the discredited notion that society’s problems can be
solved through engineering by experts.

According to this view, once transparent and fair processes have been worked out, the main role
of'the State is to provide the necessary guarantees to maintain the framework. The Aarhus Convention
provides a set of minimum standards to Parties to guide them in how to protect the right to a healthy
environment. The obligations of the Convention must be considered in this light—mnot as commit-
ments among nations for the promotion of good neighbourly relations, but as valuable tools for
contributing to the basic welfare of the people.
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Authorities should not look at the Convention as a set of strict and burdensome obligations to
be minimized if not avoided altogether, but rather as valuable help in discharging their awesome
responsibility to help the people to overcome the formidable challenges of the times.

Article 2 Definitions play an important role in the interpretation
and implementation of any convention. As the Aarhus Con-
vention deals in part with the development of international stan-
dards for domestic legal systems, definitions are exceptionally
important. Because of the wide variety of legal systems in the
UN/ECE region, it is important to define as precisely as pos-
sible the terms that are at the heart of the Convention. By
doing so, a more consistent implementation of the Convention in the framework of the domestic legal
systems of all the Parties can be assured.

DEFINITIONS

LR N3

The terms whose definition is important under the Convention include “public authority”, “pub-
lic”, “public concerned” and “environmental information”. They help to define the scope of the Con-
vention, in terms of the persons who should be made bound by its obligations, as well as those who
should be allowed to use the rights described. While the Convention does not attempt a definition of
the term “environment” or of “environmental matters”, some indication of the meanings of these
terms in the sense of the Convention can be deduced from the definition of “environmental informa-

tion”.

In reading any definition, it is important to distinguish between the core of the definition and
the use of elements, lists or explanation. The Convention uses both exhaustive and non-exhaustive
lists. Words such as “including”, “such as” or “inter alia” indicate that the elements following are
non-exhaustive. Furthermore, “such as” and “infer alia” also suggest that there are known elements

not named, whereas “including” is less specific on this count.

Every convention includes terms that one wishes had been defined. The Aarhus Convention is
no exception (see box).

Terms not defined in article 2

“In the framework/in accordance with (national legislation)”—These and similar phrases can
be found at several instances in the Convention. Among them are article 2, paragraph 4, and article 6,
paragraph 1 (b) (“in accordance with national legislation™), article 4, paragraph 1, article 5, para-
graphs 2 and 5, article 9, paragraphs 1 and 2 (“within the framework of national legislation™), and
article 4, paragraph 4 (d) (“within this framework”). These expressions are open to interpretation, and
the manner in which they are interpreted is of the utmost importance to the overall implementation of
the Convention. During the Convention’s negotiations, these phrases were regarded by some as hav-
ing a moderating effect on specific obligations, by others as pertaining only to the method of imple-
mentation, though their meaning was never agreed. Given this background, the best that can be done
at present is to express some hopefully well-founded suggestions about interpretations of these terms,
taking into account the principles and objectives of the Convention. In the end, it is the Parties that
must take responsibility for its full implementation.

One possible interpretation is that the terms pertain primarily to flexibility in the means of
implementation but not to the extent to which the basic obligation in question must be met. This inter-
pretation owes much to the notion that the obligations of international agreements should, as far as
possible, be certain. According to this interpretation, the failure to introduce legislation cannot excuse
the Party from the basic obligation, nor would a Party be excused from applying the particular provi-
sion if there were a pre-existing national law on the subject. The language merely introduces some
flexibility in the means that Parties may use to meet the obligation and apply the principles of the
Convention, taking into account different national systems of law. While legislation may have to be
introduced to cover the obligation, specifications of the law can be spelled out differently, Party to
Party, taking national systems into account. This flexibility is not unlimited, however. It does not give
Parties a licence to introduce or maintain national legislation that undermines or conflicts with the
obligation in question.

A second possible interpretation is that the terms introduce flexibility, not only in the means of
implementing obligations, but also as to the scope and/or content of the obligations themselves. In
some instances, it is more or less clear that differences in national legislation or in legal systems may
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have an effect on the scope of a particular provision. An example is the determination of “significant”
environmental effect. Under article 6, paragraph 1, Parties are obliged to apply the provisions of arti-
cle 6 to decisions on proposed activities which may have a significant effect on the environment. For
those proposed activities not listed in annex I, Parties must determine whether a proposed activity has
a significant effect on the environment in accordance with its national law. Thus, differences in the
rules or criteria for determining what is significant among Parties might lead to a different scope in
the application of the Convention to activities, though such differences might be ironed out over time
through the Meeting of the Parties. It should be mentioned that the term “in accordance with national
legislation” is particularly applicable in this kind of situation.

The idea that the phrases “in accordance with national legislation” or “within the framework of
national legislation” might introduce flexibility in the content of the basic obligations of the Conven-
tion is more problematic. Allowing Parties to avoid certain obligations on this basis would result in
uneven implementation of the Convention and promote basic differences in interpretation. It would
allow some Parties to take provisions less seriously than others and would thereby undermine the
Convention as a whole. This does not alter the fact that this interpretation would give Parties slightly
more flexibility in interpretation and implementation.

Flexibility in general is needed because of the special nature of the Aarhus Convention, with its
mixed civil and environmental and not just traditional environmental aspects. The debate about how
to ensure that the Convention was a “floor” and not a “ceiling” played a role in the generation of such
formulas (see commentary to artticle 3, paragraphs 5 and 6). Where a convention takes a “traditional”
approach to an environmental problem by regulating behaviour and enforcing quantitative norms, it is
easy to see how it can operate as a floor—Parties may be free to introduce more stringent require-
ments protective of the environment. As the international law on the subject evolves and Parties assist
each other in implementation an “upward harmonization” can take place.

The Aarhus Convention, however, applies not only to the traditional command-and-control
means of achieving environmental protection goals, but also to various aspects of administrative and
governmental practice and procedure, which may differ from place to place. The notion of “upward
harmonization”—while still valid for the Convention as a whole—is less applicable to questions
involving mutual respect for various legal traditions. Therefore, the “framework” or general structure
of national legislation is referred to at various times in the Convention to manifest this respect. This
does not mean that a Party need not make adjustments even to its basic legal framework if necessary
to meet the obligations of the Convention, but even with these necessary adjustments, it may still be
said that the Party has met the obligation within the framework of its national legislation.

The term “within the framework of national legislation” may also be interpreted as an instruc-
tion to the Parties that they should provide more detailed provisions than the general ones presented
in the Convention. This takes into consideration the legal system of many countries in the UN/ECE
region according to which international agreements are directly applicable within the country in cases
where legislation is silent. International agreements operate to override contrary domestic legislation
and even to displace it systematically. It may therefore be necessary to include such language to indi-
cate that the Convention should only qualify and not displace the existing national legislation on the
subject.

Under the “flexibility in method” interpretation, the phrase “in accordance with national legis-
lation” refers to a more direct link with a matter that may already be covered by national legislation.
It is a way of carrying along with the Convention a matter that may evolve independently through
national law. Besides the example given above about “significant” environmental effect, another
example might involve NGO qualifications. Where NGOs are granted particular rights in a proceed-
ing there may be a reference to those NGOs that meet requirements “in accordance with national leg-
islation”. Country A might require an NGO to have a minimum of 10 members with a certain geo-
graphical distribution. In the future the requirements for NGOs might be reduced to a minimum of
eight members or the geographical distribution requirement might be dropped. So long as the change
did not run foul of some other provision of the Convention, it would automatically be incorporated
under the regime of the Convention. The words are thus similar to such formulations as “provided
under national legislation” or “where laid down in national legislation”.
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For the purposes of
this Convention,

1. “Party” means,
unless the text otherwise
indicates, a Contracting

A State or regional economic integration organization that
has indicated its intent to be bound by a convention becomes a
Party to it once the convention enters into force. (For a dis-
cussion of regional economic integration organizations, see
commentary to article 17.) Intent to be bound by a convention
can be indicated in various ways, depending on the consti-

Party to this Convention; tutional order of the subject State or regional economic in-

tegration organization. The Aarhus Convention was open for

signature to States and to regional economic integration or-

ganizations in the UN/ECE region through 21 December 1998

(see article 17). Article 20 of the Convention establishes that it
enters into force on the ninetieth day after the date of deposit of the sixteenth instrument of ratifica-
tion, acceptance, approval or accession. (For more on signature, deposit, ratification, acceptance,
approval or accession, and entry into force, see commentary to articles. 17-20).

The term should not be confused with “party” in the usual legal sense. For example, article 4,
paragraph 4 (g), refers to a “third party”, that is, a person not a party to a particular agreement or trans-
action but who may have rights or interests therein. The commentary sometimes uses the term “party”
when referring to a legal or natural person who takes part in a particular proceeding (for example, see
commentary to article 6, paragraph 9) or whose interest is otherwise affected. In the text and the com-
mentary, the term in its defined sense is always capitalized, whereas the term used in its ordinary legal
sense is not capitalized.

2. “Public authority” The definition of public authority is important in defining

means: the scope of the Convention. While clearly not meant to apply

to legislative or judicial activities, it is nevertheless intended to

apply to a whole range of executive or governmental activities,

including activities that are linked to legislative processes. The

definition is broken into three parts to provide as broad a cover-

age as possible. Recent developments in “privatized” solutions to the provision of public services

have added a layer of complexity to the definition. The Convention tries to make it clear that such

innovations cannot take public services or activities out of the realm of public involvement, informa-
tion and participation.

(a) Government at
national, regional and
other level;

“Public authority” includes “government”—a term which
includes agencies, institutions, departments, bodies, etc. of po-
litical power at all geographical or administrative levels. In a
typical situation, national ministries and agencies and their re-
gional and local offices, State, regional or provincial ministries
and agencies and their regional and local offices, as well as
local or municipal government offices, such as those found in cities, towns or villages, would be
covered.

It must be emphasized that public authorities under the Convention are not limited to “environ-
mental authorities” within government. It is unimportant whether a particular public authority works
in an environmental ministry or inspectorate, or even understands that his or her responsibilities have
links to the environment. All governmental authorities of whatever function are covered under sub-
paragraph (a).

(b) Natural or legal
persons performing pub-
lic administrative func-
tions under national law,
including specific duties,
activities or services in
relation to the environ-
ment;

“Public authority” also includes natural or legal persons
that perform any public administrative function, that is, a func-
tion normally performed by governmental authorities as de-
termined according to national law. What is considered a public
function under national law may differ from country to country.
However, reading this subparagraph together with subpara-
graph (c) below, it is evident that there needs to be a legal basis
for the performance of the functions under this subparagraph,
whereas subparagraph (c) covers a broader range of situations.
As in subparagraph (a), the particular person does not neces-
sarily have to operate in the field of the environment. Any

person authorized by law to perform a public function of any kind falls under the definition of “public
authority”, although references in the environmental field are provided as examples of public admin-
istrative functions and for emphasis.
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A natural person is a human being, while “legal person” refers to an administratively, legisla-
tively or judicially established entity with the capacity to enter into contracts on its own behalf, sue
and be sued, and make decisions through agents, such as a partnership, corporation or foundation.
While a governmental unit may be a person, such persons would already be covered under subpara-
graph (a) of the definition of “public authority”. Public corporations established by legislation or le-
gal acts of a public authority under (a) fall under this category. The kinds of bodies that might be cov-
ered by this subparagraph include public utilities and quasi-governmental bodies such as water
authorities.

(¢) Any other natural In addition to government and persons performing public
or legal persons having administrative functions, the definition of public authority also
public responsibilities or includes other persons having public responsibilities or func-
functions, or providing tions, or providing public services, in relation to the environ-
public services, in rela- ment, under the control of the other categories of public author-
tion to the environment, ities. There are two key differences between this subparagraph
under the control of a and the others. One key difference between subparagraph (c)
body or person falling and (b) is the source of authority of the person performing pub-
within subparagraphs (@) lic functions or providing public services. It can be distin-
or (b) above; guished from subparagraph (b) in that the bodies addressed de-

rive their authority not from national legislation, but indirectly

through control by those defined in subparagraphs (@) and (b).

The difference is also reflected in the terminology used, since

this subparagraph uses the term “public responsibilities or func-
tions”, a broader designation than “public administrative functions” used under subparagraph (b) to
denote the connection between law and State administration. The provision is similar to that of arti-
cle 6 of the Council Directive 90/313/EEC, which refers to bodies with public responsibilities and un-
der the control of public authorities. However, article 2, paragraph 2 (¢), fills a gap found in the Di-
rective, because it includes not only persons under the control of governmental authorities but also
persons that might not be under the control of governmental authorities but are under the control of
those persons referred to in article 2, paragraph 2 (b). Such can be service providers or other compa-
nies that fall under the control of either public authorities or other bodies to whom public functions
have been delegated by law. For example, water management functions might be performed by either
a government institution or a private entity. In the latter case, the provisions of the Convention would
be applicable to the private entity insofar as it performs public water management functions under the
control of the governmental authority.

The second key difference distinguishes subparagraph (c¢) from both previous subparagraphs.
While subparagraphs (@) and (b) define as public authorities bodies and persons without limitation as
to the particular field of activities, this subparagraph does so limit the scope of the definition. Only
persons performing public responsibilities or functions or providing public services in relation to the
environment can be public authorities under this subparagraph.

At a minimum, this subparagraph covers natural or legal persons that are publicly owned, for
example, community-owned public service providers. It may also cover publicly or privately owned
entities providing public services where the service provider can oblige residents to pay fees or
engage in particular activities, such as those relating to waste collection. Furthermore, it may cover
entities performing environment-related public services that are subject to regulatory control.

The provision also reflects certain trends towards the privatization of public functions that exist
in the UN/ECE region. During the Convention’s negotiations, Belgium, Denmark and Norway issued
an interpretative statement relating to this definition. They considered that an entity for which policy
and other major issues were subject to approval or decision by the public authorities would be con-
sidered under the control of such authorities for the purposes of this article. Some of these entities are
government-created and/or -financed corporations that perform certain functions normally within the
sphere of public authority competence. For example, the Netherlands Energy and Environment En-
terprise has been officially delegated grant-making authority in energy conservation, while practical-
ly being a part of the Netherlands Government’s energy policy.

An example from the United Kingdom may help to illustrate the relevance of this provision.
There, public functions previously carried out by governmental authorities had been taken over
through a privatization process by public corporations. These included major providers of natural gas,
electricity, and sewerage and water services. In the case of the water providers, they were highly
regulated by the Government and kept financial accounting for these services separate from their oth-
er activities. In a court case in the United Kingdom about the applicability of European Community
directives to such a water services company, the judge determined that such a service provider was
an “emanation of the State” and therefore covered by the directive.””
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Implementation of the Convention would be improved if Parties clarified which entities are
covered by this subparagraph. This could be done through categories or lists made available to the

public.

(d) The institutions of
any regional economic
integration organization
referred to in article 17
which is a Party to this
Convention.

Finally, the institutions of a regional economic integration
organization may also be a public authority under the Conven-
tion. Article 17 refers to regional economic integration organi-
zations constituted by sovereign States members of ECE if
these States have transferred to them their competence over
matters governed by the Convention (for more see commentary

to article 17). One example of such an organization is the Eu-

ropean Community (EC). The European Community has signed

the Aarhus Convention and, upon ratification, many of its insti-

tutions—for example, the European Commission, the Council
of the European Union, the Economic and Social Committee, the Committee of the Regions, the
European Environment Agency and the Statistical Office—may be considered public authorities un-
der the Convention.

Added transparency of EC decision-making is a big step forward from the provisions of Council
Directive 90/313/EEC, which, although mandatory for all member States, does not apply to the insti-
tutions of the EC itself. They have up to now been governed by voluntary codes of conduct. Such
change would confirm a positive trend towards more transparency of and participation in decision-
making in the EC institutions established through provisions of the Amsterdam Treaty allocating
more power to the European Parliament and more accountability to the Commission, as compared
with the Maastricht Treaty. The fact that the EC has become a Signatory to the Convention indicates
its determination to follow this trend. The Community stated at the signing of the Aarhus Convention
that its institutions would be covered, alongside national authorities.®? This is also consistent with the
Amsterdam Treaty, which mandates a review of the Commission’s and Council’s rules on access to
documents held by them.

The Aarhus Convention and the institutions of the European Community

The European Community signed the Aarhus Convention in June 1998. Legal analysis of the
EC legal framework would indicate the following:

* The term “institutions” would, in the case of the Community, not only cover the institutions
listed in article 4 of the EC Treaty, but also Community bodies like the Economic and
Social Committee and the Committee of the Regions and subordinate agencies, such as the
European Environment Agency;

* The Council would in principle be subject to the Convention’s obligations when for exam-
ple deliberating on international environmental conventions;

* The Commission should not be considered as acting in a “legislative capacity” in the mean-
ing of the Convention;

* The scope of the terms “national legislation” should be enlarged, so as to cover Community
legislation.

This definition does
not include bodies or

Bodies or institutions acting in a legislative or judicial ca-
pacity are not included in the definition of public authorities.
institutions acting in a This is due to the fundamentally different character of decision-
judicial or legislative making either in a legislative capacity, where elected represen-
capacity; tatives are more directly accountable to the public through the

election process, or in a judicial capacity, where tribunals must

apply the law impartially and professionally without regard to

public opinion. Many provisions of the Convention should not

apply to bodies acting in a judicial capacity in order to guaran-
tee an independent judiciary and to protect the rights of parties to judicial proceedings. (See also the
commentary to article 9.)
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This exception applies not only to parliaments, courts or local councils, but also to executive
branch authorities, when they perform legislative or judicial functions. An example of the former can
be found in municipal councils, which sometimes serve in both legislative and executive capacities.
Where they are acting in an executive capacity they are covered by the Convention; where they are
acting in a legislative capacity they are not.

The involvement of executive branch authorities in law-drafting in collaboration with the leg-
islative branch deserves special mention. The collaboration between executive branch and legislative
branch authorities in law-making is recognized in article 8. As the activities of public authorities in
drafting regulations, laws and normative acts is expressly covered by that article, it is logical to con-
clude that the Convention does not consider these activities to be acting in a “legislative capacity”.
Thus, executive branch authorities engaging in such activities are public authorities under the Con-
vention. Conversely, if legislative branch authorities engage in activities outside their legislative ca-
pacity, they might fall under the definition of “public authority”” under the Convention. For example,
when the European Parliament adopts resolutions on environmental questions or in relation to inter-
national environmental agreements, it is possibly not acting in a legislative capacity, and some pro-
visions of the Convention might apply.

It should be mentioned that there is nothing in the Convention that would prevent parliaments
or other legislative bodies from applying the rules of the Convention mutatis mutandis to their own
proceedings. At the same time as legislative activities are excluded from the scope of the Convention,
the preamble, in its eleventh paragraph, invites legislative bodies to implement the Convention’s prin-
ciples. A group of parliamentarians issued the “Stockholm Statement” in September 1997, in which
they endorsed the applicability to parliaments of the information provisions of the Convention in par-
ticular, and developed principles for public participation in “legislative work”.8! Finally, the Resolu-
tion of the Signatories emphasized the key role to be played by parliaments, regional and local
authorities, and NGOs in the implementation of the Convention.

3. “Environmental The definition of environmental information is of central

information” importance to article 4 on access to environmental information

and article 5 on the collection and dissemination of environ-

mental information. What constitutes environmental informa-

tion is explained rather indirectly in terms of what environ-

mental information can be about. The subjects of environmental

information are broken into three categories and within each category illustrative lists are set forth.
These lists are non-exhaustive.

In any case, the definition of environmental information is, of course, a minimum requirement;
Parties may use a broader definition. Several countries in the UN/ECE region have not differentiated
between environmental information and other kinds of information held by public authorities. In
these countries, legislation or administrative tradition provides that all information with certain
limitations held by public authorities is accessible to the public. Finland, the Netherlands, Sweden,
Ukraine and the United States are among the countries with general access to information laws that
make the question of whether information is “environmental” or not unnecessary. Denmark has both
a general information law and a specific law on environmental information.

The Aarhus Convention does not contain a definition of “environment”. Article 2, paragraph 3,
is important, not only for its obvious relation to the Convention’s provisions concerning information,
but also because it is the closest that the Convention comes to providing a definition of the scope of
the environment. It is logical to interpret the scope of the terms “environment” and “environmental”
accordingly in reference to the detailed definition of “environmental information” wherever these
terms are used in other provisions of the Convention.

means any information Environmental information may be in any material form,
in written, visual, aural, which specifically includes written, visual, aural and electronic
electronic or any other form. Thus, paper documents, photographs, illustrations, video
material form on: and audio recordings, and computer files are all examples of the

material form the information can take. Any other material

forms, not mentioned, existing now or developed in the future,
also fall under this definition. See also the fifteenth preambular paragraph about electronic means of
communication.

It is also important to distinguish between documents and information. The Convention guar-
antees access to information. The “material form” language is not meant to restrict the definition of
environmental information to finished products or other documentation as that may be formally
understood. Information in raw and unprocessed form is obtainable as well as documents.
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(a) The state of el-
ements of the environ-
ment, such as air and
atmosphere, water, soil,
land, landscape and natu-
ral sites, biological diver-
sity and its components,
including genetically
modified organisms, and
the interaction among
these elements;

Under the Convention, environmental information in-
cludes any information in material form relating to the state of
the elements of the environment. The Convention lists exam-
ples to illustrate what is meant by “elements of the environ-
ment”. The elements in this non-exhaustive list include “air and
atmosphere”, “water”, “soil, land, landscape and natural sites”,
and “biological diversity and its components, including ge-
netically modified organisms”. Some of these terms have com-
mon sense definitions and it is not necessary to develop tech-
nical definitions. However, it is worth noting that some
international agreements may be relevant in delineating the

scope of the elements of the environment. For example, with re-

spect to “air and atmosphere,” it may be useful to compare the

definition of “ambient air” found in the EU Council Directive

96/62/EC of 27 September 1996 on ambient air quality assess-
ment and management, The directive defines “ambient air” as “... outdoor air in the troposphere, ex-
cluding work places”.? By implication, the Aarhus Convention’s definition, which is broader, invites
Parties to include indoor and workplace air as well. Furthermore, “soil, land, landscape and natural
sites” are grouped together under the Convention to ensure a broad application and scope. The whole
complex of these descriptive terms might be used in connection with, for example, natural resources,
territory and protected areas. “Natural sites” may refer to any objects of nature that are of specific
value, including not only officially designated protected areas, but also, for example, a tree or park
that is of localized significance, having special natural, historic or cultural value. Landscape and nat-
ural site protection have become important elements in conservation for many reasons, including
aesthetic appeal, protection of unique historical or cultural areas, or preservation of traditional uses
of land.

“Biological diversity and its components, including genetically modified organisms” requires
a more complex explanation. Article 2 of the Convention on Biological Diversity gives the following
definition of biological diversity: “the variability among living organisms from all sources including,
inter alia, terrestrial, marine and other aquatic ecosystems and the ecological complexes of which
they are part; this includes diversity within species, between species and of ecosystems”. Biodiversity
includes, but is not limited to, ecosystem diversity, species diversity and genetic diversity. In addi-
tion, tangible entities identifiable as a specific ecosystem (a dynamic complex of plant, animal and
micro-organism communities and their non-living environment interacting as a functional unit®?), are
considered components of biodiversity.5*

Genetically modified organisms are explicitly included as one of the components of biodiver-
sity under the Aarhus Convention. The Council Directive of 23 April 1990 on the deliberate release
into the environment of genetically modified organisms (90/220/EEC) provides the following defini-
tion of genetically modified organism: “an organism in which the genetic material has been altered
in a way that does not occur naturally by mating and/or natural recombination”. (For more on GMOs
see commentary to article 6, paragraph 11.)

The list of “elements of the environment” is non-exhaustive and others may exist without being
mentioned. For example, radiation, while being mentioned in subparagraph (b) as a “factor”, may also
be considered as an element of the environment. Otherwise, the effect of radiation on human health
would be covered by the definition only if it acted through an environmental medium (see commen-
tary under subparagraph (c), below).

Finally, the subparagraph includes “the interaction among these elements”. This provision re-
flects the approach taken to integrated pollution prevention and control (IPPC), recognizing that the
interactions among environmental elements are as important as the elements themselves. The goal of
the European Community’s IPPC Directive,®® for example, is to achieve integrated prevention and
control of pollution arising from a wide range of activities by means of measures to prevent or, where
that is not practicable, to reduce emissions from industrial facilities to air, water and land, including
measures concerning waste, in order to achieve a high level of protection of the environment as a
whole.
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(b) Factors, such as
substances, energy, noise
and radiation, and activ-
ities or measures, includ-
ing administrative meas-
ures, environmental
agreements, policies, leg-
islation, plans and pro-
grammes, affecting or
likely to affect the el-
ements of the environ-
ment within the scope of
subparagraph (a) above,
and cost-benefit and
other economic analyses

Environmental information under the Convention goes
beyond information on the elements of the environment and
their interaction to include information on human and non-hu-
man factors and activities or measures that affect or are likely
to affect the elements of the environment. Furthermore, the
definition also includes economic analyses and assumptions
used in environmental decision-making.

At the outset, an important issue of the translation of the
text into the three official languages of UN/ECE must be dis-
cussed. The effect of the factor, activity or measure does not
have to be immediately evident. It is enough if there is some
probability that an effect on the environment might happen in
the future. In the English version of the text, the words “likely
to affect” are used. The literal translation of the Russian version
of the text is, rather, “that may affect”. The degree of probabil-

and assumptions used in
environmental decision-
making;

ity expressed in this provision is already rather vague, but there
is a distinct difference in the two formulations. “Likely to af-
fect” may be interpreted to mean “more likely than not”, which
requires a certain degree of probability. The Russian text of the
Convention appears to require a much lower degree of proba-
bility (“possibly may affect”). The French formulation is closer
to the Russian one. The difference between these two formula-
tions is potentially significant. It is not clear how this difference might be resolved in the practical
application of the Convention. It is interesting to note, however, that the Russian formulation is more
consistent with the formulation found at other points in the Convention, for example in article 6, para-
graph 1 (b), which refers to activities “which may have a significant effect on the environment”.

A definite difference between this provision and article 6, paragraph 1 (b), is in the use of the
word “significant” in the latter provision. There is a very practical reason for this difference. In the
case of article 6, where elaborate procedures must be applied, it is efficient and cost-saving to limit
its application to the most appropriate cases. Thus it is reasonable to impose a threshold based on the
“significance” of the potential effects on the environment. But where information is concerned, effi-
ciency is served not by imposing a threshold, but by including everything that is relevant. Thus, “sig-
nificance” is inappropriate in the definition of “environmental information”.

The complex formulation of subparagraph (b) requires some deconstruction. It can be dia-
grammed as follows: [Factors (such as substances, energy, noise and radiation), and activities or mea-
sures (including administrative measures, environmental agreements, policies, legislation, plans and
programmes), affecting or likely to affect the elements of the environment within the scope of sub-
paragraph (a) above,] and [cost-benefit and other economic analyses and assumptions used in envi-
ronmental decision-making;]

It can thus be seen that the subjects of information covered by subparagraph (b) can be broken
down into two major categories: (i) factors and activities or measures, and (ii) economic analyses and
assumptions. The first category is further qualified in that only those factors and activities or
measures likely to affect the environment as defined under subparagraph (@) can be considered. The
second category is further qualified by reference to the context in which the economic analyses and
assumptions are made—that is, they must be used in environmental decision-making. Thus, the sec-
ond category is the most relevant to the scope of information determined under the requirements of
article 6, for example, the contents of the notification to the public concerned in a particular decision-
making procedure (art. 6, para. 2) and the information that must be made available to the public con-
cerned (art. 6, para. 6).

Within the first category, several examples are given to explain what is meant by the terms.
“Factors” likely to affect the environment include “substances, energy, noise and radiation”. These
may generally be categorized as physical or natural agents. “Activities or measures” likely to affect
the environment include “administrative measures, environmental agreements, policies, legislation,
plans and programmes”. These terms imply human action. While the examples given can be seen to
be primarily acts of public authorities, although environmental agreements may involve private actors
as well, there is no logical reason to limit the activities or measures covered in such a way.

The definition certainly includes decisions on specific activities, such as permits, licences, per-
missions that have or might have any (in the Russian text), or have or are likely to have an (in the
English text) effect on the environment. Again, the activities or measures do not need to be a part of
some category of decision-making labelled “environmental”. The test is whether the activities or
measures may have (in the Russian text) or are likely to have (in the English text) an effect on the
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environment. So, for example, information related to planning in transport or tourism would in most
cases be covered by this definition.

The definition makes specific mention of environmental agreements, which are also mentioned
in article 5, paragraph 3 (c¢). This phrase applies to voluntary agreements such as those negotiated be-
tween government and industry, and may also apply to bilateral or multilateral environmental agree-
ments among States. In the case of voluntary agreements or “covenants”, designating them as
measures likely to affect the environment included within the definition of “environmental informa-
tion” may help to make them more accessible. Voluntary agreements result from the government’s
power to make rules regulating a certain subject area, for example, the content of detergents or a pro-
hibition on the use of volatile chlorinated hydrocarbons. These agreements are sometimes published,
and sometimes not published, and may be negotiated by committees dominated by either representa-
tives of the regulated industry or by the officials who will be responsible for enforcing the regulations,
a situation that has led to some criticism.

Finally, the second category covered by subparagraph () includes the economic analyses and
assumptions used in environmental decision-making, such as cost-benefit analyses. This category es-
tablishes the relevance of economic analysis to environmental issues. As the results of the economic
analysis may have a great impact on whether or not a particular project will go ahead, it is important
to be able to examine the thinking that went into it. The quantification of environmental values and
the “internalization” of environmental costs are among the most difficult of questions for economists.
It is therefore also important to be able to analyse the assumptions behind economic modelling used
in environmental decision-making.

(¢) The state of hu- The Convention takes note of the fact that the human en-

man health and safety,
conditions of human life,
cultural sites and built
structures, inasmuch as
they are or may be
affected by the state of
the elements of the envi-
ronment or, through
these elements, by the
factors, activities or
measures referred to in
subparagraph (b) above;

vironment, including human health and safety, cultural sites,
and other aspects of the built environment, tends to be affected
by the same activities that affect the natural environment. They
are explicitly included here to the extent that they are or may be
affected by the elements of the environment, or by the factors,
activities or measures outlined in subparagraph (b). The Con-
vention clearly requires a link between information on human
health and safety, conditions of human life, etc. and the el-
ements, factors, activities or measures described in subpara-
graphs (a) and (b), in order to impose a reasonable limit on the
vast kinds of human health and safety information potentially
covered. The negotiating parties were faced with a situation in

which looser language would have brought a whole range of hu-

man health and safety information unrelated to the environment

under the definition, such as information relating to specific
medical procedures or safety rules for the operation of specific tools.

Human health and safety are not identical to the terms “environmental health” or “environment
and health”, as used, for example, in the context of the WHO European Region ministerial meetings
on environment and health (see commentary to the fourth preambular paragraph). For example, hu-
man health may include a wide range of diseases and health conditions that are directly or indirectly
attributable to or affected by changes in environmental conditions. Human safety may include safety
from harmful substances, such as chemicals, factors, such as radiation, or other natural or man-made
conditions that affect human safety through manipulation of environmental elements.

Discussions about the existence of a right to a healthy environment often refer to a healthy
environment as a basic condition for human life. The Convention echoes this notion when it includes
“conditions of human life” as one of the things that may be included as environmental information.
“Conditions of life” in a general sense may include quality of air and water, housing and workplace
conditions, relative wealth, and various social conditions.

The term “cultural sites” covers specific places or objects of cultural value. The Convention
Concerning the Protection of the World Cultural and Natural Heritage gives the following definition:
“works of man or the combined works of nature and man, and areas including archaeological sites
which are of outstanding universal value from the historical, aesthetic, ethnological or anthropologi-
cal point of view” (art. 1). “Built structures” refers to man-made constructions. It is not limited to
large buildings and objects such as dams, bridges, highways, etc. but also covers small constructions,
and even landscaping or other transformation of the natural environment.
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The things covered by subparagraph (c) depend upon a linkage with the matters found in sub-
paragraphs (a) and (b). If the subparagraph (c) matters are potentially affected by the elements in (a)
or their interaction, they qualify as subjects of environmental information. If the subparagraph (c)
matters are potentially affected by the factors, activities or measures in (b), they also qualify as sub-
jects of environmental information, so long as the effects pass through an environmental filter or me-
dium in the form of subparagraph (a) elements. For example, if decisions about what land to conserve
and what land to develop affect social conditions as described above in a particular area by changing
the quality of air or water:

» Information relating to the decision-making would be environmental information under
subparagraph (b);

* Information relating to the quality of air or water would be environmental information
under subparagraph (a); and

« Information about the affected social conditions would be environmental information

under subparagraph (c).

4. “The public” The definition of “public” applies the “any person” prin-
means one or more natu- ciple (for an explanation of natural and legal persons, see com-
ral or legal persons, and, ment to article 2, paragraph 2). The definition of “public” in ar-
in  accordance  with ticle 1 (x) of the Espoo Convention, for purposes of
national legislation or comparison, is “one or more natural or legal persons.” The same
practice, their associa- definition can be found in article 1 (j) of the Convention on the
tions, organizations or Transboundary Effects of Industrial Accidents. For emphasis,
groups; the Aarhus Convention also explicitly mentions associations

and groups. The term “public” under this definition is not sub-

ject to any conditions. Thus, the issue of whether a particular
member of the public is affected or has an interest is not significant where rights under the Conven-
tion apply to the “public”.

Moreover, applying article 3, paragraph 9, requires that no person be excluded from the defini-
tion on the grounds of nationality, domicile, citizenship, or place of registered seat. Under certain cir-
cumstances, therefore, persons who are non-citizens may have rights and interests under the Conven-
tion. For example, the rights under article 4 relating to requests for information apply to non-citizens
and non-residents as well as citizens and residents.

Further explanation may be needed to ensure consistent application of the Convention. Where
it talks about the obligation of public authorities to act a certain way towards the public, for example
by providing information, the term does not mean “one or more natural or legal persons” in the sense
that the public authority has met the obligation by providing information to any one person of its
choosing. Each individual natural or legal person enjoys all the substantive and procedural rights cov-
ered by this Convention. For example, where a particular member of the public makes a request for
environmental information under article 4, paragraph 1, it is insufficient for the public authority to
make, or to have made, the requested information available to one or several individuals or organiza-
tions, selected randomly or because they are best-known to the public authority. If there is any doubt
about this, it is only necessary to examine article 9, paragraph 1, which provides that it is the applicant
who has the right to seek independent review of the public authority’s response to the request for
information.

Along the same lines, the active distribution of information, under article 5, will not be suffi-
cient if the information is distributed to a few natural and/or legal persons. And, when a public hear-
ing or meeting is held under article 6, paragraph 7, it is not sufficient to allow one or several organi-
zations, selected randomly or because they are best-known to the governmental officials, to submit
comments. Any member of the public must be granted the right to submit comments. Thus, those Par-
ties that traditionally allow for the public to be considered in representative fashion—that is, where
certain persons have been granted authority to act as representatives of the opinion of the public or a
part of it—must adopt a different approach towards the rights of the public.

As mentioned above, the Convention’s definition of “public” differs from that of other UN/
ECE conventions in the addition of language referring to associations, organizations or groups of nat-
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ural or legal persons. In most cases, an association, organization or group of natural or legal persons
will itself have legal personality, and therefore will already fall under the definition. The language
can only be interpreted, therefore, to provide that associations, organizations or groups without legal
personality may also be considered to be members of the public under the Convention. This addition
is qualified, however, by the reference to national legislation or practice. Thus, ad hoc formations can
only be considered to be members of the public where the requirements, if any, established by nation-
al legislation or practice are met.

The Convention treats environmental NGOs advantageously in some places, but usually signals
that individuals and persons not organized into formal groups can equally participate in environmen-
tal decision-making. This would apply to businesses as well as to non-environmental NGOs and

other, different forms of associations, entities, etc.

5. “The public con-
cerned” means the public
affected or likely to be
affected by, or having an
interest in, the environ-
mental decision-making;
for the purposes of this
definition, non-govern-
mental organizations
promoting environmen-
tal protection and meet-
ing any requirements
under national law shall
be deemed to have an
interest.

The term “public concerned” refers to a subset of the pub-
lic at large with a special relationship to a particular environ-
mental decision-making procedure. To be a member of the
“public concerned” in a particular case, the member of the pub-
lic must be likely to be affected by the environmental decision-
making, or the member of the public must have an interest in the
environmental decision-making. This definition applies to the
second pillar of the Convention—public participation in envi-
ronmental decision-making. The term can be found in article 6
on public participation in decisions on specific activities, and
the related access-to-justice provisions (art. 9, para. 2).

As mentioned above under article 2, paragraph 4, apply-
ing article 3, paragraph 9, requires that no person should be ex-
cluded from the definition on the grounds of nationality, domi-

cile, citizenship, or seat. Under certain circumstances,

therefore, persons who are non-citizens may have rights and in-

terests under the Convention. For example, in cases where the

area potentially affected by a proposed activity crosses an inter
national border, members of the public in the neighbouring country might be members of the “public
concerned” for the purposes of article 6.

While narrower than the “public,” the “public concerned” is nevertheless still very broad. It ap-
pears to go well beyond the kind of language that is usually found in legal tests of “sufficient interest”,
including not only the members of the public who are likely to be affected, but also the members of
the public who have an interest in the environmental decision-making. This definition includes mem-
bers of the public whose legal rights guaranteed under law might be impaired by the proposed activ-
ity. Potentially affected rights vary depending on the domestic legislation, but may include material
and property rights, as well as social rights such as the right to be free from injury or the right to a
healthy environment. It also applies, however, to a category of the public that has an unspecified
interest in the decision-making procedure.

It is significant that article 2, paragraph 5, does not require that a person must show a legal in-
terest to be a member of the public concerned. Thus, the term may encompass both “legal interest”
and “factual interest” as defined under continental legal systems, such as those of Austria, Germany
and Poland. Persons with a mere factual interest do not normally enjoy the full panoply of rights in
proceedings and judicial remedies accorded to those with a legal interest under these systems. The
Convention appears to accord the same status (at least in terms of article 6—procedural rights—and
possibly article 9—remedies) regardless of whether the interest is a legal or factual one.

An alternative reading of this definition in the context of the Convention, however, is that it re-
quires Parties that narrowly define legal interest in the fields covered by the Convention to expand
those definitions. That is, Parties would be required to recognize subjective rights in a select class of
cases on the basis of articulated concern, rather than on the basis of narrowly defined property or other
legal interests.?’

The Resolution of the Signatories explicitly commended the “active and constructive” partici-
pation of NGOs in the development of the Convention and recommended their continued participa-
tion in the Meeting of the Signatories. Recognizing the integral role that NGOs will play in the im-
plementation of the Convention, Parties should strive to ensure that requirements on NGOs are not
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overly burdensome or politically motivated, and that each Party’s legal framework encourages the
formation of NGOs and their constructive participation in civic affairs.

Article 2, paragraph 5, explicitly includes NGOs whose statutory goals include environmental
protection within the category of the interested public, as long as they meet “any requirements under
national law”. Whether or not an NGO promotes environmental protection can be ascertained in a va-
riety of ways, such as through its charter, by-laws or activities. “Environmental protection” can in-
clude purposes consistent with the implied definition of environment found in article 2, paragraph 3.

Parties may set requirements for NGOs under national law, but these requirements should be
consistent with the Convention’s principles, such as non-discrimination and avoidance of technical
and financial barriers to registration. Within these limits, Parties may impose requirements based on
objective criteria that are not unnecessarily exclusionary. For example, one UN/ECE country requires
environmental NGOs to have been active in that country for three years and to have at least 2,000
members.®® The requirement of activity in the country would not be consistent with the Aarhus Con-
vention, because it would violate the non-discrimination clause of article 3, paragraph 9. The mem-
bership requirement might also be considered overly strict under the Convention. Similar require-
ments would certainly be overly exclusive in countries that have permitted the formation of NGOs
for only a relatively short period of time, and where they are therefore relatively undeveloped.

It is also worth noting that, once an NGO meets the requirements set, it is a member of the “pub-
lic concerned” for all purposes under the Convention, and may even be deemed to have a sufficient
interest under article 9, paragraph 2. But for NGOs that do not meet such requirements ab initio, and
for individuals, the Convention is not entirely clear whether the mere participation in a public par-
ticipation procedure under article 6, paragraph 7, would qualify a person as a member of the “public
concerned”. Because article 9, paragraph 2, is the mechanism for enforcing rights under article 6,
however, it is arguable that any person who participates as a member of the public in a hearing or
other public participation procedure under article 6, paragraph 7, should have an opportunity to make
use of the access-to-justice provisions in article 9, paragraph 2. In this case, he or she would fall under
the definition of “public concerned”.

Article 3 While the Aarhus Convention stands on three distinct pil-
lars—access to information, public participation in decision-
making and access to justice—there is a need for provisions that
apply to the Convention as a whole. Such provisions—ranging
from overarching principles to be applied in the implementation
of its obligations to practical commitments that apply to all
three pillars—can be found in article 3.

GENERAL PROVISIONS

Provision Obligation Implementation guidance
Article 3, Take necessary legislative, regulatory and » Compatibility
paragraph 1 other measures to establish framework for « Proper enforcement
implementation of the Convention

Article 3, Endeavour to ensure that public authorities * Best efforts

paragraph 2 assist and guide the public « All three pillars

Article 3, Promote environmental education and aware- * Generally

paragraph 3 ness * Especially with respect to three
pillars

Article 3, Recognize and support environmental NGOs » Adjust legal system if necessary

paragraph 4 within legal context  “Promoting environmental protec-
tion”

+ “Appropriate”
Article 3, Convention is a “floor” not a “ceiling”  Right to maintain existing more pos-

paragraph 5 itive measures

* Right to introduce more positive
measures
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Provision Obligation Implementation guidance
Article 3, Discourage backsliding * No derogation from existing rights
paragraph 6 required
Article 3, Promote Convention’s principles in interna- * International environmental deci-
paragraph 7 tional arena sion-making processes

* International organizations
Article 3, Anti-harassment * “Penalized, persecuted or harassed”
paragraph 8 * Costs in judicial proceedings not
affected
Article 3, Non-discrimination * All three pillars

paragraph 9

1. Each Party shall
take the necessary legis-
lative, regulatory and
other measures, includ-
ing measures to achieve
compatibility = between
the provisions imple-
menting the informa-
tion, public participation
and access-to-justice pro-
visions in this Conven-
tion, as well as proper
enforcement measures, to
establish and maintain a
clear, transparent and
consistent framework to
implement the provi-
sions of this Convention.

+ Citizenship, nationality, domicile or
seat

Building directly on article 1, this provision emphasizes
that the Aarhus Convention is about taking concrete practical
steps to achieve its rather elevated goals. Seemingly simple, this
provision actually includes general obligations that go to the
heart of administrative and judicial institutions and practice.
Implicitly acknowledging that this is a difficult and complex
task, paragraph 1 sets out a number of elements that must be
incorporated in any scheme to implement the Convention.

The means for Parties to implement the Convention is a
“clear, transparent and consistent framework”. The main bene-
ficiaries of the Convention are the public. Conforming to the
most basic principles of State administration, the public has to
be aware of the opportunities for participation and the appli-
cable rules must be clear and consistent. The specific language
of the Convention implies that the mere declaration that the
Convention is directly applicable would not be enough to meet
this obligation. Rather, it is incumbent upon Parties to develop

implementing legislation and executive regulations to establish
this framework.

Consistency of the framework should receive special

attention, as it is directly related to another clause in this para-

graph concerning “compatibility”. The negotiating parties were aware that the Convention’s commit-

ments reached out in many directions, drawing new connections among aspects of State administra-

tion, law and practice that might not have been apparent before. Because these new links are made by

the Convention, and because the pillars of the Convention involve a disparate range of institutions

and authorities, great attention must be paid to ensuring consistency throughout the implementing
legislation and the civil administration.

Article 6, paragraph 3, for example, requires that public participation procedures have adequate
time-frames for all the phases of public participation. Often in a particular public participation pro-
cess, a member of the public may wish to request environmental information from a public authority
under article 4. This information may be critical to the person’s participation and may also therefore
be necessary to ensure effective participation of the public. So the time periods for digesting the no-
tification and the relevant information provided in the documentation relating to the proposed activ-
ity, and for preparing comments to be made at a public hearing or other opportunity, must take into
account the possibility that further information may need to be requested from public authorities. The
time periods for public participation should at a minimum be long enough for a response to a request
for information to be made in the ordinary course. Yet, if the request for information requires an ex-
tension, or if some requested matter is refused under the exemptions of article 4, delays may result.
The public participation procedures under article 6 might need to be flexible enough to respond to
such eventualities, for example by providing that a member of the public who believes that his or her
request for information relating to a particular public participation proceeding has been wrongfully
refused or delayed may demand an extension of the public participation proceedings pending resolu-
tion of an appeal.
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Finally, this provision draws attention to enforcement. Enforcement is of course linked to ac-
cess to justice, since the whole edifice of the Convention is backed up by it. But, while the access-to-
justice pillar might be seen as a means for enforcement of the whole Convention, in fact even the ac-
cess-to-justice provisions require mechanisms for their enforcement. Paragraph 1 clearly states the
connection between having a clear, transparent and consistent framework for implementing the Con-
vention, and properly enforcing it. It implies that even the most highly developed legislative or reg-
ulatory framework will deteriorate if it is not constantly renewed through enforcement mechanisms.

2. Each Party shall
endeavour to ensure that
officials and authorities
assist and provide guid-
ance to the public in
seeking access to infor-
mation, in facilitating
participation in decision-
making and in seeking
access to justice in envi-
ronmental matters.

This provision follows the guidance laid out in the eighth
preambular paragraph, which acknowledges that citizens may
need assistance in order to exercise their rights under the Con-
vention. This is a formula found in some human rights instru-
ments and it may be useful to consult materials relating to hu-
man rights, such as the Council of Europe recommendations,
when determining the scope of assistance and guidance to be
provided to the public. In many UN/ECE countries the public
is relatively inexperienced in the use of the tools for access to
information, public participation and access to justice found in
the Convention. In such countries it might be useful to develop

the capacities of the public in various ways. Because officials

are in the public service, it is reasonable to expect that they

might help to activate the public’s use of these instruments, by

providing information, guidance and encouragement. Provid-
ing information is not enough, as can be seen by reading this provision together with the following
paragraph. That paragraph concerns environmental education and awareness-raising, especially
about the subject matters of the Convention. Paragraph 2 can only be read to go beyond the general
information-oriented obligation found in paragraph 3 to require a closer form of assistance by author-
ities faced with the specific needs of members of the public in a particular case.

While some authorities might say that it is not their job to help the public to criticize them, this
opinion does not take into account the benefits of public participation, and presupposes an antago-
nism between authorities and the public that often does not exist. If one accepts the basic premise that
freer information and a more active public can assist authorities in doing their jobs, then the reasoning
behind this provision of the Convention becomes clear. It is in the authorities’ own interest to assist
the public in exercising their rights because positive results can be expected—both in the level of par-
ticipation and in the spirit of cooperation.

Rather than softening the obligation, the word “endeavour” is simply an acknowledgement that
it is conceptually impossible for Parties to ensure that officials and authorities assist and provide guid-
ance, because whether individual officers actually give assistance and guidance in a particular case is
subjective. Under these circumstances, the word “endeavour to ensure” should be interpreted to re-
quire Parties to take firm steps towards ensuring that officials and authorities provide the assistance
mentioned. Parties must provide means for assistance, opportunities for officials and authorities to
provide such assistance, and must encourage officials and authorities to do so through official policies
and capacity-building measures. Using electronic information as an example, easy-to-use Internet-
based search engines can help the public gain access to information. However, where the public does
not have widespread Internet access, authorities should consider establishing publicly accessible
environmental information reference centres in convenient locations.

Article 3, paragraph 2, does not directly require Parties to appoint special officials to help the
public find the requested information and in other phases of participation, although this would be a
good way to implement it. Practically, there are two ways of fulfilling this requirement: one is with
special contact persons, the other is through obliging the officials who are in charge of the case in
question to offer help to those who want to participate. In connection with information rights,
article 5, paragraph 2 (b) (ii) and (iii), contains these two options for practical arrangements for
making environmental information available to the public.

Both solutions have advantages and shortcomings, both for the authorities and for the public.
The special contact person can develop special skills, knowledge and experience which makes him
or her more effective in dealing with members of the public.
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3. Each Party shall
promote environmental
education and environ-
mental awareness among
the public, especially on
how to obtain access to
information, to partici-
pate in decision-making
and to obtain access to
justice in environmental
matters.

Paragraph 3 recognizes that environmental education and
awareness are important foundations upon which the pillars of
the Convention are based. It deals further with public capacity-
building, using a different approach from that employed in
paragraph 2. This paragraph starts with a general obligation to
promote environmental education and environmental aware-
ness among the public. This is consistent with several soft ob-
ligations and statements found in the provisions of various
international instruments, including the Stockholm Declara-
tion, principle 19, the United Nations Framework Convention
on Climate Change (New York, 1992), article 6 (a) (i), the Con-
vention on Biological Diversity (Rio de Janeiro, 1992), arti-
cle 13, the Convention to Combat Desertification (Paris, 1994),
article 19, and Agenda 21, passim. The Aarhus Convention

elevates this objective to the status of a binding international legal obligation. Moreover, besides cod-
ifying the general obligation of the Parties to promote environmental education and awareness,
article 3, paragraph 3, lays special emphasis on building the public’s capacity in the matters that are
the subject of the Convention.

The paragraph partly refers to general environmental education and awareness-raising and part-
ly to the dissemination of meta-information (information about sources and use of information) on
the subject matters of the Convention. Naturally basic environmental knowledge is an indispensable

element of capacity-building for public participation.

Environmental education and awareness-raising may also be distinguished. While environmen-
tal education involves general education at all levels, environmental awareness-raising is more topic-
oriented and can often be applied to the modification of behaviour in relation to the environment.

4. Each Party shall
provide for appropriate
recognition of and sup-
port to associations,
organizations or groups
promoting environmen-
tal protection and ensure
that its national legal sys-
tem is consistent with this
obligation.

Recognition of and support to associations, organizations,
or groups are issues running throughout the Convention. For
example, articles 2, 5, 6 and 9, paragraph 2, together establish a
special status for environmental NGOs in the Convention. This
special status recognises that such NGOs have a particularly
important role to play in the implementation of the Convention.
The effective use of the status, however, depends not only on
the provisions of the Convention, but on matters of a more gen-
eral nature, such as legalities of registration, tax status, limita-
tions on activities, etc. Another related provision is article 9,

paragraph 5, which discusses the establishment of appropriate

assistance mechanisms to remove or reduce financial and other

barriers to access to justice. The Convention follows on numer-
ous environmentaland human and civil rights instruments that recognize the importance of contribu-
tions from governments to support civil society so as to ensure that different interests in society are
represented in a balanced manner.

As a preliminary matter, Parties must ensure that their national legal system provides for the
possibility of forming and registering associations and NGOs. Such associations may take several
forms, including not-for-profit corporations, charitable foundations and mutual societies. NGOs
formed for the express purpose of environmental protection are one category of associations. This
type of NGO is sometimes called an “environmental citizens’ organization”. In addition, NGOs os-
tensibly formed for other purposes (for example, issues of health and safety) might from time to time
promote environmental protection in connection with their activities. Even NGOs formed to advance
the interests of a particular profession, such as environmental scientists, might incidentally promote
environmental protection. While the Convention refers specifically to “associations, organizations or
groups promoting environmental protection”, as a rule laws relating to the formation and registration
of organizations do not distinguish on this basis. While some UN/ECE countries have encountered
problems when persons abused the law by creating sham foundations that covered private business
activity, Parties must ensure that measures taken to combat illegal activities do not inhibit the forma-
tion of legitimate NGOs.

The inclusion of the word “groups” is intended to ensure that technical requirements such as
registration will not be a bar to the recognition and support of groups of people in association who
promote environmental protection. In many instances, groups organize over specific topics at the
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grass-roots level. In these cases registration as a formal, “permanent” organization may be unneces-
sary. The level of recognition and support may, however, vary between registered organizations and
ad hoc groups. Estonia is one country that specifically provides recognition in its administrative law
for non-registered groups. In Estonia, an association of persons, including an association which is not
a legal person, has the right of recourse to an administrative court in the interests of its members or
other persons if its founding document, articles of association or relevant law grants it this right.’

Appropriate recognition of such associations, organizations and groups, besides the possibility
of meeting legal requirements for existence, may also involve recognition of certain powers and
rights. For example, under article 18 of the Lugano Convention:

“any association or foundation which according to its statutes aims at the protection of the en-
vironment and which complies with any further conditions of internal law of the Party where
the request is submitted may, at any time, request:

+ the prohibition of a dangerous activity which is unlawful and poses a grave threat of dam-
age to the environment;

* that the operator be ordered to take measures to prevent an incident or damage;
+ that the operator be ordered to take measures, after an incident, to prevent damage; or
* that the operator be ordered to take measures of reinstatement.”

Appropriate government support to such associations, organizations and groups can take vari-
ous forms. Support could be direct or indirect. Direct support might be offered to a particular group
or organization for its activities, and could be project-based or general core support. In some UN/ECE
countries it is not unusual for substantial financial grants or awards to be given to environmental
citizens’ organizations to support their activities. Other countries suffer from a lack of financial
resources or are reluctant to provide support because such support might be misinterpreted as a polit-
ical endorsement of some kind. While particular mechanisms for support are not prescribed, it would
appear that a Party must at least have a legal system that would allow the government to provide sup-
port to associations, organizations or groups where appropriate.

Indirect support might involve general rules for tax relief (for example, exempting charitable
organizations from payment of certain taxes), financial incentives for donations (such as tax deduct-
ibility) or fee waiver provisions. These are usually found in a law on non-profit organizations. In this
case, provisions should be non-discriminatory. In addition, procedural rules, which give environmen-
tal citizens’ organizations, for example, advantages when they participate in individual cases might
also be counted as support. Moreover, the rules for access to justice should remove or reduce financial
and other barriers, in conformity with article 9, paragraph 5.

5. The provisions of
this Convention shall not
affect the right of a Party
to maintain or introduce
measures providing for
broader access to infor-
mation, more extensive
public participation in
decision-making and
wider access to justice in
environmental matters
than required by this
Convention.

6. This Convention
shall not require any
derogation from existing
rights of access to infor-
mation, public participa-
tion in decision-making
and access to justice in
environmental matters.

Taken together, article 3, paragraphs 5 and 6, are among
the most important provisions of the Convention, establishing
that the Convention is a “floor, not a ceiling”. Parties have at
any time the right to provide for broader access to information,
more extensive public participation in decision-making and
wider access to justice in environmental matters than required
by the Convention, and Parties are not required to derogate
from any existing rights. That is, the Convention sets forth re-
quirements that Parties must meet at @ minimum in order to pro-
vide the basis for effective access to information, public par-
ticipation in decision-making and access to justice in
environmental matters.

The wording of these paragraphs is specifically crafted to
take note of the fact that countries will be meeting the obliga-
tions of the Convention through legal frameworks. Since these
frameworks will be subject to interpretation, article 3, para-
graphs 5 and 6, guide this interpretation, essentially restricting
differences between the Convention and the implementing laws
to a “one-way” interpretation—in the direction of greater rights
and guarantees to the benefit of the public. The Convention es-
tablishes the grounds for future developments whereby the Par-
ties might raise the accepted international standards in the fu-
ture, based upon experience with higher standards on the
domestic level. Nevertheless, the Convention should not have
the legal effect of automatically supplanting pre-existing law or
policy on the subject, where that pre-existing law or policy is

more favourable to the public. It is important to keep in mind the interests expressed by certain States
during the negotiation that led to the particular language of article 3, paragraphs 5 and 6.
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Because of the special nature of the Aarhus Convention in comparison with traditional, com-
mand-and-control oriented international agreements, a different approach had to be taken to ensure
that the Convention would carry Parties forward in its subject areas. Consequently, the negotiating
parties had difficulty in finding the right formulation. They were faced with a constitutional oddity
that threatened to undermine the Convention. It is a well-known tendency, when drafting internation-
al agreements that must take into account national differences, for the negotiations to lead towards
the lowest common denominator. The problem thus encountered was to avoid the possibility that
rights and protection in some eastern European countries might actually be diminished. This could
happen if ratification of the Convention were to supplant the prior national legislation on the same
subject matter, a real possibility under some constitutional orders. This would cause obvious difficul-
ties when maximum limits are set on the basis of the lowest common denominator rule.

Earlier UN/ECE conventions used the following wording to establish that Parties could provide
more protection than that provided in a given convention:

“The provisions of this Convention shall not affect the right of Parties individually or jointly to
adopt and implement more stringent measures than those set down in this Convention.”*°

The use of the word “stringent” is appropriate when the subject matter of a convention is the
obligation of the Parties to take protective measures and to restrict or regulate behaviour, but it is ob-
viously problematic when applied to a convention which lpertains to the establishment of institutions,
procedures and structures to facilitate public activities.’’ The language finally settled upon was in-
tended to make clear that pre-existing rights or provisions favourable to access to information, public
participation in decision-making and access to justice in environmental matters cannot be automati-
cally impinged by the Convention, and, furthermore, that Parties are free to go beyond the protection
and provision of rights contained in the Convention in their own national legislation and practice.

7. Each Party shall
promote the application
of the principles of this
Convention in interna-
tional environmental
decision-making pro-
cesses and within the
framework of interna-
tional organizations in
matters relating to the
environment.

The Convention requires Parties to promote its principles
concerning environmental matters in international decision-
making processes and within the framework of international or-
ganizations. These categories may overlap in certain instances.
International environmental decision-making processes may
include bilateral or multilateral decision-making relating to
shared natural resources (such as river basin management re-
gimes), as well as the decisions of bodies established under
international conventions. It may also include international fo-
rums, such as the United Nations General Assembly, dealing
with specific issues with significant potential environmental

impacts. It should also include conferences of States on en-

vironmental issues, such as the 1992 Rio Conference or the pe-

riodic ministerial meetings “Environment for Europe” or “En-

vironment and Health”. Working groups charged with the
negotiation of international legal instruments would also fall under this category. The drafting of the
Protocol on Water and Health to the Convention on the Protection and Use of Transboundary Water-
courses and International Lakes is one process in which many of the principles of the Aarhus
Convention have already been applied. The Protocol’s negotiating parties expressly took the Aarhus
Convention into account.

Parties are also obliged to promote the Aarhus Convention’s principles in respect of internation-
al organizations in matters relating to the environment. Such organizations include multilateral lend-
ing institutions such as the European Bank for Reconstruction and Development, specialized agencies
and other organizations in the United Nations system such as the World Bank and the World Trade
Organization, and special international organizations formed for specific tasks, such as the recon-
struction of post-war infrastructure in the Balkans. The phrase may include bodies of organizations
such as the European Community, although the Convention uses a special term—regional economic
integration organizations—to apply to the latter.

It should be noted that European Community institutions are affected directly as well as indi-
rectly through the obligation found herein. That is because the European Community is also a Signa-
tory to the Convention. It stated at the si%ning of the Aarhus Convention that its institutions would be
covered, alongside national authorities.” It is irrelevant whether these international organizations
were formed before or after the coming into force of the Convention. The Resolution of the Signa-
tories included a recommendation that NGOs should be allowed to participate effectively in the prep-
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aration of instruments on environmental protection by intergovernmental organizations other than
UN/ECE, and encouraged international organizations, including the regional commissions of the
United Nations and bodies other than UN/ECE, to draw upon the Convention to develop appropriate
arrangements relating to the subjects covered by it.

A similar provision can be found in the draft principles on human rights and the environment
concerning measures States should take to implement the principles of the declaration (E/CN.4/
Sub.2/1994/9, annex I, para. 22). One of the points covered measures “aimed at ensuring that the
international organizations and agencies to which they belong observe the rights and duties in this

Declaration.”

8. Each Party shall
ensure that persons exer-
cising their rights in con-
formity with the provi-
sions of this Convention
shall not be penalized,
persecuted or harassed in
any way for their
involvement. This provi-
sion shall not affect the
powers of national courts
to award reasonable
costs in judicial proceed-
ings.

Paragraph 8 requires Parties to protect persons exercising
rights under the Convention. To some extent it reflects the so-
called whistle-blower protection principle (referring to the no-
tion that someone is “blowing the whistle” to call the attention
of the authorities to particular unlawful activities). In many
countries the principle is aimed at protecting employment. To
be applied in a wide variety of legal contexts, however, it goes
beyond traditional whistle-blower rules. It has been given
maximum flexibility and is aimed at preventing retribution of
any kind. As in so many other situations that involve openness
and transparency and where economic interests are at stake,
persons who take the risk of demanding that the rules should be
complied with and proper procedures followed need to be pro-
tected from various forms of retribution. Early forms of this

type of provision can be found in United States labour law in the

form of provisions to protect the jobs of workers who reported

violations of worker health and safety regulations to the
authorities. A good example of employment protection is found in a United States statute known as
the Occupational Safety and Health Act of 1970.°* It protects workers if they complain to government
officials about unsafe or unhealthy working conditions. The statute makes it illegal for the employer
to discharge or otherwise discipline the worker who makes such a complaint. If a worker is wrong-
fully discharged or disciplined, the worker has the right to reinstatement with back pay.”® The United
States9 6Congress assumed that the employees in a given work site would best know the hazards
there.

Similar provisions can be found in Europe as well. In Hungary, the Law on Public Complaints
provides for remedies if an employer takes retaliatory action against a worker who has made a com-
plaint in the public interest. The employer is obliged to restore the employee’s lawful status immedi-
ately and to properly compensate material and moral damages. If necessary such restoration can be
ordered by a superior body, which simultaneously should start disciplinary or criminal action. A com-
plainant can ask to keep his or her name confidential, which must be granted unless the effectiveness
of the examination of the data requires otherwise. In this case the complainant must be informed of
an intent to disclose his or her identity in advance.®” Moreover, those who retaliate against persons
who have made complaints in the public interest commit a misdemeanour under the Criminal Code
and are subject to punishment by an imprisonment of up to one year, mandatory public service or a
fine.
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9. Within the scope
of the relevant provi-
sions of this Convention,
the public shall have
access to information,
have the possibility to
participate in decision-
making and have access
to justice in environmen-
tal matters without dis-
crimination as to citizen-
ship, nationality or
domicile and, in the case
of a legal person, with-
out discrimination as to
where it has its registered
seat or an effective centre
of its activities.

This non-discrimination clause is another of the key pro-
visions of the Convention. It establishes that all persons, regard-
less of origin, have the exact same rights under the Convention
as the citizens of the subject Party. Although the public is de-
fined without respect to citizenship and other international in-
struments have also talked in terms of the “any person” princi-
ple in the context of environmental protection, it was
considered necessary to expressly address non-discrimination
in a forceful way in the Convention. This was in part due to the
legacy of authoritarianism in some countries, where discrimina-
tion on the basis of citizenship, nationality or domicile was the
norm with respect in particular to access to information. During
the negotiations the reluctance of some countries to accept a
principle of non-discrimination in fact led to a more forceful
posture by the majority of countries, which considered this to be
non-negotiable. In the end, a quite clear and simple provision
emerged. It should be noted, additionally, that this provision is
potentially useful to domestic persons in cases of positive dis-

crimination in favour of foreign entities.

A similar provision may be found in the Espoo Conven-
tion. Its article 2, paragraph 6, makes sure that its Parties under
whose jurisdiction a proposed activity is envisaged to take place

(“Party of origin”) will provide “an opportunity to the public . . . to participate in relevant environ-
mental impact assessment procedures”. Furthermore, the Party of origin has to “ensure that the op-
portunity provided to the public of the affected Party is equivalent to that provided to the public of
the Party of origin”. Another similar provision can be found in the draft principles on human rights
and the environment , which states, “All persons shall be free from any form of discrimination in re-
gard to actions and decisions that affect the environment” (E/CN.4/Sub.2/1994/9, annex I, para. 3).

The non-discrimination provision may be especially significant for defining the “public con-
cerned” under article 2, paragraph 5, article 6 and article 9, paragraph 2, and identifying the public
under article 7. Public authorities might tend to discriminate against non-citizens or non-residents in
determining whether they have a recognizable interest or articulatable concern, and might also tend
to omit non-citizens and non-residents when including the public in the development of plans and
programmes relating to the environment. Article 3, paragraph 9, makes it clear that distinctions based
upon citizenship, nationality, residence or domicile, place of registration or seat of activities are
improper under the Convention.
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ACCESS TO INFORMATION

Access to information is the first “pillar” of the Convention. The environmental
rights outlined in its preamble depend on the public having access to environmental in-
formation, just as they also depend on public participation and on access to justice. This
section discusses both article 4 on access to environmental information and article 5 on
the collection and dissemination of environmental information as the two components
of the access-to-information pillar.

Purpose of access-to-information pillar

Under the Convention, access to environmental information ensures that mem-
bers of the public can understand what is happening in the environment around them.
It also ensures that the public is able to participate in an informed manner.

What is access to information under the Convention?

The Convention governs access to “environmental information”. Environmental
information is defined in article 2, paragraph 3, to include the state of the elements of
the environment, factors that affect the environment, decision-making processes, and
the state of human health and safety. (See commentary to artticle 2, paragraph 3.)

The access-to-information provisions of the Convention are found in article 4 on
access to environmental information and article 5 on the collection and dissemination
of environmental information. Article 4 sets out the general right of persons to gain ac-
cess to existing information upon request, also known as “passive” access to informa-
tion. Article 5 sets out the duties of the government to collect and disseminate infor-
mation on its own initiative, also known as “active” access to information.

The preamble, article 1 on the objective and article 3 on general provisions sup-
port the provisions of articles 4 and 5, by establishing the right to information, guaran-
teeing that right and requiring Parties to take all necessary measures and to provide
guidance to the public. Article 3, in particular, reminds Parties that the Convention’s
provisions, including those in articles 4 and 5, are minimum requirements and that Par-
ties have the right to provide broader access to information for the public.

Access to information in international law

The Convention develops at the international level rules that have long been
found at the national level. Some of these national rules have found their way into
international law, especially in recent years. Many treaties developed before the 1990s
provided for access to information among Parties. Recent treaties have taken the con-
cept of access to information one step further and have included obligations for Parties
to make government-held information accessible to members of the public. Many of
these treaties have their basis in principle 10 of the Rio Declaration, which declares that
each individual shall have appropriate access to information concerning the environ-
ment that is held by public authorities, including information on hazardous materials
and activities in their communities.

49
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Treaties including elements of the Pillar I access to information principles in-
clude both UN/ECE and worldwide agreements, such as the Convention on Civil Lia-
bilities for Damage Resulting from Activities Dangerous to the Environment (Lugano,
1993) and the United Nations Framework Convention on Climate Change (1992).

Like the Aarhus Convention, the Lugano Convention specifies that any person
has the right to access information held by public authorities upon request without hav-
ing to prove an interest (art. 14, para. 1). It also lists the conditions under which that
right may be restricted (art. 14, para. 2)—these conditions closely mirror those in the
Aarhus Convention. Finally, it specifies time-frames in which information must be
supplied (art. 14, para. 4), stipulates that fees for information should be “reasonable”
(art. 14, para. 6), and guarantees a right to appeal against wrongful denial or inadequate
fulfilment of a request for information (art. 14, para. 5). The United Nations Frame-
work Convention on Climate Change, by contrast, simply instructs Parties to promote
and facilitate public access to information on climate change and its effects (art. 6

(a) (i1)).

Another example of access-to-environmental-information provisions in interna-
tional law is article 16 of the 1992 Convention on the Protection and Use of Trans-
boundary Watercourses and International Lakes. This article requires certain informa-
tion, including water-quality objectives, permits and results of sampling and
compliance checks, to be available to the public at all reasonable times for inspection,
free of charge, and requires the Parties to provide members of the public with reason-
able facilities for obtaining copies of such information from the Parties, on payment of
reasonable charges.

Directive 90/313/EEC on the freedom of access to information on the environ-
ment has provided the legal basis for access to environmental information in the EC
countries and in other countries in the UN/ECE region since its adoption. The Directive
establishes basic obligations for European Community member States to ensure that
public authorities are required to make available information relating to the environ-
ment to any natural or legal person at his or her request. The differences between the
EC Directive and the Aarhus Convention are described in the box at the end of article 4.

Many of the environmental treaties of the past 15 years also provide that Parties
should collect and disseminate specific environmental information, relevant to that
treaty, to members of the public. For example, the 1992 Convention on the Trans-
boundary Effects of Industrial Accidents requires Parties to ensure that adequate infor-
mation is given to the public in areas capable of being affected by an industrial accident
arising out of a hazardous activity (art. 9, para. 1).

Implementing access to information

The following table contains the main elements of articles 4 and 5. It serves as an
overview of the obligations that will be discussed in the following sections. The Con-
vention imposes varying degrees of obligations on Parties and public authorities. In
most cases, the Convention structures its obligations through a clear general principle
combined with more flexible requirements, as well as implementation guidance with
an even higher level of flexibility for the Party or public authority. These varying de-
grees of obligation will be explained in more detail below. The table covers the general
obligations and provides some insight, beyond the requirements in the Convention, of
how Parties may wish to implement these obligations.
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Article 4

Article 5

General requirements

A system to allow the
public to request and
receive environmental
information from public
authorities

A system under which
public authorities collect
environmental informa-
tion and actively dissemi-
nate it to the public with-
out request

Implementation guidance

Create an access-to-environmental-infor-
mation law or regulation

Let the public know which public author-
ity holds which type of information

Have a system to help the public formu-
late properly directed requests

Set clear standards for time limits
Create a schedule for charges
Clearly define any exemptions

Require record-keeping and reporting by
public authorities and from operators to
public authorities

Make lists, registers and files publicly
accessible free of charge

Develop  environmental information
offices and identify individual points of
contact

Use electronic databases and the Internet
Create incentives for operators to give
information directly to the public






Article 4 Article 4 sets out a framework through which members of
the public can gain access to environmental information from
public authorities and, in some cases, from private parties. Once
a member of the public has requested information, article 4 es-
tablishes criteria and procedures for providing or refusing to
provide it. Under the Convention, all persons have the right of
access to information.

ACCESS TO ENVIRONMENTAL
INFORMATION

The Convention starts out with a general rule of freedom

of access to information. Parties are required to establish a

system whereby a member of the public can request environmental information from a public author-

ity and receive that information within a reasonable amount of time. This general rule is protected by

safeguards concerning the timing of responses, the conditions for refusals, the documentation of the
process in writing, and provision for review under article 9, paragraph 1.

Most of the provisions in article 4 are requirements that Parties and public authorities must
meet. However, paragraphs 3 and 4 outline the circumstances when a Party may allow public author-
ities to refuse a request for information. Indeed, paragraphs 3 and 4 outline the only circumstances
under which exceptions to the general rule apply. The Convention does not require Parties to adopt
these optional provisions. In addition, even if the exceptions are adopted, under all of the following
exceptions, Parties may allow the public authority under some circumstances to exercise discretion
to provide the information requested. The conditions contained in article 4, paragraphs 3 and 4,
simply outline circumstances under which public authorities may withhold the information if neces-
sary to protect the relevant interests, limited in some cases by the public interest in disclosure.

Article 4, paragraph 3, covers practical concerns related to the possession of the information,
the form of the request or the completeness of the information requested rather than to the substance
of the information requested. Article 4, paragraph 4, covers situations in which the Party or public
authorities may allow for a balancing of interests, where legitimate interests might weigh in favour
of protecting information from disclosure.

Provision Obligation Implementation elements
Article 4, Requires public authorities to make infor- * No interest stated
paragraph 1 mation available upon request e In form requested (with excep-
tions)
Article 4, Sets time limits for public authorities to * As soon as possible
paragraph 2 respond and supply information * At the latest: one month

» Possible extension with justifica-
tion to two months

Article 4, Optional exceptions * Not held
paragraph 3 “Manifestly unreasonable” or “too
general”

* Material in the course of comple-
tion or internal communications

Article 4, Optional exceptions and if they adversely * Proceedings of public authorities
paragraph 4 affect certain interests International relations, national
defence or public security

Course of justice

¢ Commercial and industrial confi-
dentiality

Intellectual property rights

Personal data

Voluntary information

Protecting the environment
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Provision Obligation Implementation elements
Article 4, Ensures that the information request will * Inform applicant
paragraph 5 reach the appropriate public authority ¢ Transfer information request
Article 4, Ensures that even if some of the information * Separate out information
paragraph 6 requested falls under the exceptions, the
remaining information will be made avail-
able
Atrticle 4, Procedures for refusals * In writing
paragraph 7 « Stated reasons
* Information on the review proce-
dure
* Time limits
* Notice to applicant
Article 4, Optional charges for information * Reasonable costs

paragraph 8

1. Each Party shall
ensure that, subject to
the following para-
graphs of this article,
public authorities, in
response to a request for
environmental informa-
tion, make such informa-
tion available to the
public, within the frame-
work of national legisla-
tion, including, where
requested and subject to
subparagraph (b) below,
copies of the actual docu-
mentation containing or
comprising such infor-
mation:

Schedule of charges

Article 4, paragraph 1, contains the general obligation for
public authorities to provide environmental information in re-
sponse to a request. Parties must ensure that this obligation is
met “within the framework of national legislation”. This means
both that (i) national legislation should set out a framework for
the process of answering information requests in accordance
with the Convention and that (ii) national legislation may limit
access to information in accordance with the optional excep-
tions outlined in article 4, paragraphs 3 and 4. (See also com-
mentary to article 2.)

Environmental information, the public and public author-
ities are defined in article 2. A “request” can be any communi-
cation by a member of the public to a public authority asking for
environmental information. The Convention does not specifiy
the form of the request, thus implying that any request meeting
the requirements of article 4, whether oral or written, will be
considered to be such under the Convention.

Further, under the Convention, public authorities must
upon request provide copies of the actual documents containing

the information, rather than summaries or excerpts prepared by the public authorities. This require-
ment goes together with subparagraph (), requiring that information should be given in the form re-
quested, subject to certain exceptions. The requirement that copies of actual documents should be
provided ensures that members of the public are able to see the specific information requested in full,
in the original language and in context. The “actual documentation” requirement already exists in
many countries. For example, in Portugal, the right of access includes the right to be informed of the
existence of the document, as well as the right to obtain a full copy.””

(a) Without an inter-
est having to be stated;

Under the Convention, public authorities shall not impose
any condition for supplying information that requires the appli-
cant to state the reason he or she wants the information or how
he or she intends to use it. Requests cannot be rejected because
the applicant does not have an interest in the information. This follows the “any person” principle.

(b) In the form re-
quested unless:

Under article 4, members of the public may request infor-
mation in a specific form, such as paper, electronic media,
videotape, recording, etc. In general, the public authority must
honour the request for a specific form except under the conditions outlined below.
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Why is the form important?
Allowing the applicant to choose the form can have benefits for the public authority and the
applicant, for instance:
» Faster provision of information;
* Less costly provision of information;

* Accommodation of members of the public with special needs, such as disabilities, different
languages, or lack of certain equipment;

« Efficient use of complex information systems, such as geographical information systems
(GIS), that can produce information in a variety of forms.

The issue of form also means that public authorities must provide copies of documents when
requested, rather than simply providing the opportunity to examine documents. In addition, some ap-
plicants may prefer to examine the original documentation rather than receive copies. If they so re-
quest, public authorities must allow them to do so, subject to subparagraphs (i) and (ii) below. This
may be compared to article 6, paragraph 6, which requires public authorities to give the public access
for examination of documents in decisions on specific activities.

The Convention provides certain exceptions to the re-
quirement that information should be provided in the form re-
quested. Under article 4, paragraph 1 () (i), the public authority
available in an- may decide on another form than the one requested if it is
other form, in “reasonable”. In any case, the public authority must state its
which case rea- reasons.
sons shall be given
for making it
available in that
form; or

(i) Itis reasonable for
the public author-
ity to make it

(ii) The information is
already publicly
available in anoth-
er form.

A second exception is that the public authority is not re-
quired to give the information in the form requested if it is al-
ready publicly available in another form, such as in a gov-
ernment-published book that may be found in a public library.

Instead, the public authority may refer to or give the already

publicly available form. Clearly, accessibility of the publicly
available version of the information should be taken into account. Informing an applicant about the
existence of a single copy of a book in a library 200 km from his or her residence would probably not
be a satisfactory response. In addition, “publicly” available assumes that the same reasonable cost
standards are in place for that information as required under the Convention.

However, article 3 stipulates that access to information should be effective in practice. To be
effective, “publicly available” means that the information is easily accessible to the member of the
public requesting the information. In addition, “another form” means that the available information
is the functional equivalent of the form requested, not a summary; and that the information should be

available in its entirety.

2. The environmen-
tal information referred
to in paragraph 1 above
shall be made available
as soon as possible and at
the latest within one
month after the request
has been submitted,
unless the volume and
the complexity of the
information justify an
extension of this period
up to two months after
the request. The appli-
cant shall be informed of
any extension and of the
reasons justifying it.

The Convention requires public authorities to make infor-
mation available within a specific time limit. As a general rule,
it requires public authorities to provide the information “as soon
as possible”. It then sets a maximum time limit of one month,
with certain circumstances allowing an extension of up to two
months. The limits set in the Convention are maximum limits
and the Convention requires Parties to respond to requests in a
shorter time-frame, whenever possible. The Convention also
does not define when the period for the time limit begins, but
says only after the request has been “submitted”. The time when
a request will be deemed submitted will generally be regulated
by the administrative law of a Party.
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Timing for providing information

* “As soon as possible?? the base standard,

e “At the latest within one month?”’ the maximum time allowed,;

292

» “Extension of up to two months®”’
request.

only when justified by the volume and complexity of the

In cases where viewing files in a public office is requested, “as soon as possible” can mean a
few days or longer depending on how quickly the office can organize the release of the information.
Countries have defined the time limit differently depending on whether the request is to view the
document or to copy it. The Brussels region of Belglum for example encourages that access should
take place 1mmedlate1y if viewing of a document is requested.!?’ In the case of a request for copies
of a document, “as soon as possible” can mean within a few days. For example, in Norway, public
authorities must provide 1nformat10n ‘without undue delay,” which typically means within two to
three days of receiving a request.'’! The “as soon as possible” standard is echoed in article 4, para-
graph 5, requiring the public authority to inform the applicant or transfer the request “as promptly as
possible” if it does not hold the information.

In normal cases, the Aarhus Convention gives authorities up to one month after the request was
submitted to answer, including a refusal under article 4, paragraph 7. This time limit was chosen be-
cause the vast majority of countries in the UN/ECE region already have such limits, many of them
even shorter. For example, Denmark and Portugal require answers in 10 days, Hungary and Latvia in
15 days.

In some cases, the Convention allows public authorities to find that the “volume and complex-
ity” of the information justify an extension of the one-month time limit to two months. Countries can
establish clear criteria to judge whether the volume and complexity of information justify an exten-
sion. If the volume and complexity of the request justify the longer two-month period, public author-
ities must inform the applicant of this extension as soon as possible and at the latest by the end of the
first month. The Convention also requires public authorities to give the reasons for the extension. This
requirement is reiterated in article 4, paragraph 7, which also requires a reason for an extension
beyond the one-month period to be given to the applicant.

The possibility of an extension or of an eventual refusal shows how important early notification
of the status of the request is for achieving effective access to information. Some countries, therefore,
require special early notification of the status of the request. For example, Ukraine requires one time
limit for notification of the status of the information request and a second time limit for the actual
response to the request. The authorities must reply to a request within 10 days and inform the appli-
cant whether his request will be granted (and if not, why), while the term for providing a response to
the request is 30 days. This type of requirement for an interim reply speeds up the process significant-
ly, especially if the request is refused.

3. Arequest for envi- A public authority is required to give access only to the in-
ronmental information formation that it “holds”. This means that if a Party chooses to
may be refused if: apply this exception, it will need to have defined what is meant

. by “holding” information. However, information that is held is
_ (@) The public author- certainly not limited to information that was generated by or
ity to which the request is falls within the competency of the public authority. The Con-
addressed does not hold vention provides some guidance in article 5, paragraph 1 (a),
the environmental infor- which requires Parties to ensure that public authorities possess
mation requested; and maintain environmental information relevant to their func-

tions. In practice, for their own convenience, public authorities

do not always keep physical possession of information that they

are entitled to have under their national law. For example,

records that the authority has the right to hold may be left on the
premises of a regulated facility. This information can be said to be “effectively” held by the public
authority. Domestic law may already define conditions for physical and/or effective possession of
information by public authorities. Nothing in the Convention precludes public authorities from con-
sidering that they hold such information, as well as the information actually within their physical
possession.
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If the public authority does not hold the information requested, it is under no obligation to se-
cure it under this provision, although that would be a good practice in conformity with the preamble
articles 1 and 3. However, failure to possess environmental information relevant to a public author-
ity’s responsibilities might be a violation of article 5, paragraph 1 (a). Where another public authority
may hold the information, however, the public authority does have a duty under article 4, paragraph 5,
to inform the applicant which public authority may have the information. Alternatively, it can transfer
the request directly to the correct public authority and notify the applicant that it has done so. In either
case, the public authority must take these measures as promptly as possible.

(b) The request is
manifestly unreasonable
or formulated in too gen-

Public authorities may refuse a request for information
that is “manifestly unreasonable”. Parties to the Convention are
not required to apply this exception. If Parties do choose to do

eral a manner; or so, they will need to define “manifestly unreasonable” so as to
assist public authorities in determining when a request is so un-
reasonable that it may be refused under this exception, and to
protect the public’s interest that the test will not be applied
arbitrarily. Although the Convention does not give direct guidance on how to define “manifestly un-
reasonable”, it does hold it as a higher standard than the volume and complexity referred to in
article 4, paragraph 2. Under that paragraph, the volume and complexity of an information request
may justify an extension of the one-month time limit to two months. This implies that volume and
complexity alone do not make a request “manifestly unreasonable” as envisioned in paragraph 3 (b).

Under the Convention, public authorities may also refuse an information request on the grounds
that it is “formulated in too general a manner”. The Convention does not define “too general” and if
a Party chooses to implement this exception, it may wish to provide further guidance for its public
authorities. The concept of “too general” is already defined in some national legislation or practice.

Defining “too general”

Parties have flexibility in how they define “too general”, but they can look for guidance to
existing cases.

For example, the French Commission for Access to Administrative Documents (CADA) has
ruled in the past that a request for “any document” relating to a specific wild bear species and a
request for “all opinions” issued for environmental impact assessments by the Government were too
general. However, it must be kept in mind that in France many EIAs are conducted each year, so that
the request would cover hundreds and perhaps thousands of EIAs. CADA did not consider too gen-
eral a request for the data from water analyses of all the local authorities in a department for five
specified months and a request for all the documents relating to the development of the local road
system.

Article 3, paragraph 2, requires Parties to try to ensure that guidance is provided to the public
in seeking information. Any assistance or guidance provided by public authorities to members of the
public seeking information will help to avoid situations where the request is manifestly unreasonable
or formulated in too general a manner.

(c) The request con-
cerns material in the
course of completion or
concerns internal com-
munications of public
authorities where such
an exemption is pro-
vided for in national law
or customary practice,
taking into account the
public interest served by
disclosure.

The public authority may refuse to disclose materials “in
the course of completion” or materials “concerning internal
communications,” but only when national law or customary
practice exempts such materials. The Convention does not
clarify what is meant by “customary practice” and this may dif-
fer according to the administrative law of an implementing Par-
ty. For example, for some Parties “customary practice” may ap-
ply only to those materials covered by evidence of established
norms of administrative practice.

Even when the requirement exists in national law or cus-
tomary practice, authorities are required to take into account the
public interest that would be served by disclosure of the infor-
mation before making a final decision to refuse the request. The
requirement in paragraph 7 to put the reasons for refusal in writ-

ing means that authorities must document precisely how they considered the public interest as a part

of their determination.
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The Convention does not clearly define “materials in the course of completion”. However, the
mere status of something as a draft alone does not automatically bring it under the exception. The
move from the language of Directive 90/313/EEC on the freedom of access to information on the en-
vironment of “unfinished documents” to “materials in the course of completion” suggests that the
term refers to individual documents that are actively being worked on by the public authority. Once
those documents are no longer in the “course of completion” they may be released, even if they are
still unfinished and even if the decision to which they pertain has not yet been resolved. “In the course
of completion” suggests that the document will have more work done on it within some reasonable
time-frame. Other articles of the Convention also give some guidance as to how Parties might inter-
pret “in the course of completion”. Articles 6, 7 and 8 concerning public participation require certain
draft documents to be accessible for public review. Thus, drafts of documents such as permits, envi-
ronmental impact assessments, policies, programmes, plans, and executive regulations that are open
for comment under the Convention would not be “materials in the course of completion” under this
exception.

The second part of this exception concerns “internal communications”. Again, Parties may wish
to clearly define “internal communications” for implementing the Convention. In some countries, the
internal communications exception is intended to protect the personal opinions of government staff.
It does not usually apply to factual materials even when they are still in preliminary or draft form.
Moreover, once particular information has been disclosed by the public authority to a third party, it
cannot be claimed to be an “internal communication”.

Again, even if one of these two exceptions applies, paragraph 3 (¢) further requires Parties or
public authorities to take into account the public interest in disclosure of the information. The public
interest test is discussed again in paragraph 4.

Taking the public interest into account

The Convention does not provide specific guidance on how to balance the “public interest.” It
would seem that Parties may choose to consider the public interest categorically across an entire issue
or case by case in each decision on whether to release information, or may provide some latitude for
case-by-case determinations within the framework of policies or guidelines. Some countries already
take the public interest into account in deciding whether to apply exceptions, such as the “internal
communications” exception. For example, in a 1994 decision in Ireland, the Ombudsman had to
decide whether or not a public authority had exercised its discretion to withhold information in a rea-
sonable manner. The Ombudsman looked at the reasonableness of the public authority’s action in the
light of the harm, if any, that would be likely to result from releasing the information. In that particu-
lar case, the Ombudsman decided that the Cork County Council was obliged to provide drinking
water monitoring data requested by an NGO, even though the County Council might have claimed an
internal communications exemption.'?? In the Netherlands, it is the broader public interest in effec-
tive democratic administration, rather than the specific public interest represented in a particular

information request, that is weighed against the potential adverse effect of releasing the informa-
103

tion.

4. A request for envi- The interests set out in article 4, paragraph 4, are excep-
ronmental information tions to the general rule that information must be provided upon
may be refused if the dis- request to members of the public. Parties are not required to in-
closure would adversely corporate these exceptions into their implementation of the
affect: Convention. For the exceptions Parties do accept, the Parties

may provide criteria for the public authorities to apply within
their discretion, or may categorically exclude certain information from disclosure.

In any case, public authorities must make a determination that disclosure will adversely affect
any one of these interests. Adversely affect means that the disclosure would have a negative impact
on the relevant interest. The use of the word “would” instead of “may” requires a greater degree of
certainty that the request will have an adverse affect than applies in other provisions of the Conven-
tion (e.g. art. 6, para. 1 (b)).

In addition, as will be discussed later, either the Party or the public authority must take the pub-
lic interest in disclosing the information into account, must consider whether the information relates
to emissions, and must generally interpret the grounds for refusal laid out in article 4, paragraph 4, in
a restrictive way. These last provisions come after the exceptions are listed and apply to all of them.
They are discussed in more detail below.



The Aarhus Convention 59

(a) The confidential-
ity of the proceedings of
public authorities, where
such confidentiality is
provided for under na-
tional law;

Article 4, paragraph 4 (a), provides an exception to the re-
lease of information relating to the proceedings of public
authorities, if such release would adversely affect the confiden-
tiality of such proceedings. The Convention does not define
“proceedings of public authorities” but one interpretation is that
these may be proceedings concerning the internal operations of
a public authority and not substantive proceedings conducted
by the public authority in its area of competence. The confiden-
tiality must be provided for under national law. This means that

public authorities may not unilaterally declare a particular proceeding confidential and stamp docu-
ments “confidential” in order to withhold them from the public. National law must provide the basis

for the confidentiality.

(b) International rela-
tions, national defence or
public security;

If release of the requested information would adversely
affect international relations, national defence or public secu-
rity, the public authority may consider whether to deny the

request.

The Convention does not define the terms “international
relations”, “national defence” or “public security”, but suggests
that the definition of such terms will be determined by the Parties consistent with international law.
Many national governments already have similar exceptions in place and have interpreted them nar-
rowly. Some countries have chosen to require information concerning the environment to be made
publicly accessible, regardless of how it affects international relations, national defence or public se-
curity. For example, the Ukrainian Constitution, article 50, provides that no one may restrict infor-
mation on the environmental situation, the quality of food and housing. The Russian Federation Law
on State Secrets declares that information, inter alia, on the state of the environment, health and
sanitary data is excluded from being designated a State secret.'** Public authorities tend to analyse
whether public access to the information would actively harm national security.

How to determine when information is a “State secret”?

Some countries such as Hungary have established several steps for determining whether infor-
mation should be kept secret under this or other exceptions. Hungary, like most other countries,
exempts information defined as State secrets from public disclosure. It takes two steps to declare a
piece of information a State secret.!%

¢ The class of information must be defined as a State secret in the annex to the Act on State
Secrets and Official Secrets;

* The specific piece of information must be declared a State secret by a qualified senior
executive (as defined in Hungarian law).

Information that must actively be provided to the public cannot, under Hungarian law, be
declared a State or official secret. The list of classified documents must also be published in the offi-
cial State gazette and the Ombudsman must give a final opinion on the secrecy of the information.

(¢) The course of jus-
tice, the ability of a per-
son to receive a fair trial
or the ability of a public
authority to conduct an
enquiry of a criminal or
disciplinary nature;

If the release of information would adversely affect the
“course of justice,” public authorities may have a legal basis to
refuse to release it. The course of justice refers to active pro-
ceedings within the courts. The term “in the course of” implies
that an active judicial procedure capable of being prejudiced
must be under way. This exception does not apply to material
simply because at one time it was part of a court case. Public au-
thorities can also refuse to release information if it would ad-
versely affect the ability of a person to receive a fair trial. This
provision should be interpreted in the context of the law per-
taining to the rights of the accused.

Public authorities also can refuse to release information if
it would adversely affect the ability of a public authority to con-

duct a criminal or disciplinary investigation. In some countries, public prosecutors are not allowed to
reveal information to the public pertaining to their cases. The Convention clearly does not include all
investigations in this exception, but limits it to criminal or disciplinary ones only. Thus, information
about a civil or administrative investigation would not necessarily be covered.
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(d) The confidential- Under the Convention, public authorities are allowed to
ity of commercial and withhold certain, limited types of commercial and industrial in-
industrial information, formation from the public. For public authorities to be able to
where such confidential- withhold information from the public on the basis of commer-
ity is protected by law in cial confidentiality, that information must pass several tests.
order to protect a legiti- ) . )
mate economic interest. First, national law must expressly protect the confidenti-
Within this framework, ality of that information. This means that the national law must
information on emis- explicitly protect the type of information in question as com-
sions which is relevant mercial or industrial secrets. Second, the confidentiality must
for the protection of the protect a “legitimate economic interest.”
environment shall be dis-
closed;

Options for implementing “legitimate economic interest”

The Convention does not define “legitimate economic interest”. There are several steps that coun-
tries have taken to help define legitimate economic interest case by case:'%°

» Establish a process. Parties may wish to establish some type of process or test to identify
information that has a legitimate economic interest in being kept confidential;

e Determine confidentiality. Legitimate economic interest carries the implication that the
information is only known to the company and the public authority, or at least is certainly
not already in the public domain; and that the body whose interests are at stake took reason-
able measures to protect the information. This can be objectively determined in each case;

* Determine harm. Legitimate economic interest also implies that the exception may be
invoked only if disclosure would significantly damage the interest in question and assist its
competitors.

Thirdly, as an exception to the exception, the Convention holds that information concerning
pollutant emissions which is relevant for the protection of the environment may not be claimed as
confidential commercial information. This provision is broadly consistent with the principle that in-
formation about emissions would lose its proprietary character once the emissions enter the public
domain. In principle, the exception seems to allow that information on emissions that is not relevant
for the protection of the environment could still be exempted from disclosure. In practice, it is not
completely clear in what circumstances information on emissions might be deemed not relevant to
the protection of the environment. Any information on emissions that may affect the quality of the
environment, in view of the Convention’s principles and objectives, should be considered relevant
for environmental protection, irrespective of their quantities. Indeed, a case can be made that all in-
formation on emissions is relevant to the protection of the environment. This notion is reflected in the
legal systems of a number of UN/ECE member States.

Defining “emissions”

The term “emissions” has been defined in Council Directive 96/61/EC of 24 September 1996
concerning integrated pollution prevention and control (IPPC Directive)107 as a “direct or indirect
release of substances, vibrations, heat or noise from individual or diffuse sources in the installation
into the air, water or land”.
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Under the Convention, public authorities may choose not
to disclose information that would adversely affect an intellec-
tual property right. Intellectual property and intellectual prop-
erty rights are protected under national and international law.

(e) Intellectual prop-
erty rights;

The forms of intellectual property are copyright, patent

and trade secret, plus rights for databases where applicable and

with trade marks having some relevance as well. Generally, patents protect novel ideas or inventions,

copyrights protect original expressions (art, literature, music, etc.), trade marks and geographical in-

dications protect symbols and names used in commerce, and trade secrets protect proprietary business
information of all kinds from improper acquisition and use.

Intellectual property laws do not, as a general matter, protect “generic” ideas and concepts, prin-
ciples of nature or scientific fact, or (except for geographical indications) ideas, names or expressions
which are already in widespread public use. For patents, copyright and trade marks, protection is af-
forded to a specific individual person or corporate entity, is limited in duration, and has the primary
goal of creating economic rewards for creators and inventors, through market transactions involving

the intellectual property right or its subject matter.

(f) The confidential-
ity of personal data and/
or files relating to a natu-
ral person where that
person has not consented
to the disclosure of the
information to the pub-
lic, where such confiden-
tiality is provided for in
national law;

(g) The interests of a
third party which has
supplied the information
requested without that
party being under or

Under the Convention, public authorities may withhold
information that will adversely affect the privacy of individuals.
However, the confidentiality must be protected in national law.
The individual whose personal data is in question can waive his
or her right to confidentiality.

The exception does not apply to legal persons, such as
companies or organizations. It is meant to protect documents
such as employee records, salary history and health records.

Under the Convention, public authorities may withhold
information that would adversely affect the interests of a “third
party” who voluntarily gives the information to the govern-
ment. A “third party” is a person not a party to a particular
agreement or transaction, but a person who may have rights or

capable of being put interests therein (see commentary to article 2, paragraph 1).
under a legal obligation

to do so, and where that This exception is meant to encourage the voluntary flow

party does not consent to of information from private persons to the government. Infor-
the release of the ma- mation provided to public authorities that the public authority
terial; or has not specifically requested is not necessarily “voluntary”. It

would not be voluntary, for example, if the person providing the
information could be legally obliged to provide it.

For example, in some countries the national government may delegate competence to a public
authority to require an enterprise to report certain information. The public authority may decide not
to require formally that this information should be reported if it is already being reported in practice.
Most countries have found this type of information not to be “voluntary”. In this way, in Ireland, “vol-
untary” means that the public authority lacked the competence to oblige the information in question
to be reported.'%® This definition protects the public interest by ensuring that any information that the
public authority may require under national rules is accessible to the public.

Not only must the information in question qualify as voluntarily supplied information, the per-
son that provided it must have denied consent to have it released to the public. Some countries require
such a refusal to release to be made by the party providing the information in writing and at the time
the information is provided. In those countries, the public authority is usually not under an obligation
to go back to the third party at the time of the request to gain its consent for the disclosure.

Where a particular Party uses voluntary agreements in practice, it would be a good idea to
specify the use of any information disclosed by the private party to the public authorities among the
terms of the agreement itself.
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(h) The environment
to which the information
relates, such as the
breeding sites of rare
species.

Public authorities may refuse to release information to the
public that would adversely affect the environment. This excep-
tion allows the government to protect certain sites, such as the
breeding sites of rare species, from exploitation—even to the
extent of keeping their location a secret. It exists primarily as a
safeguard, allowing public authorities to take harm to the envi-

ronment into consideration when making a decision whether or not to release information.

The aforementioned
grounds for refusal shall
be interpreted in a
restrictive way, taking
into account the public
interest served by disclo-
sure and taking into
account whether the
information  requested
relates to emissions into
the environment.

The final clause of article 4, paragraph 4, instructs Parties
and public authorities on how to interpret all of the exceptions
to access to information under that paragraph. The fact that re-
quested information falls, in a literal sense, under one or other
of the exempt categories is not in and of itself sufficient justifi-
cation for invoking the exception.

Parties and public authorities must interpret the excep-
tions in a “restrictive way”. For example, if an official refuses
to release information by claiming one of the exceptions, he or
she could be required to go through a process to ensure that the

decision to use the exception is not arbitrary and that in each

case the release of information would lead to actual harm to the
relevant interest. The Convention contains two safeguards that help Parties understand what is meant
by restrictive.

Under article 4, paragraph 4, Parties must take the public interest served by disclosure into ac-
count. As discussed in article 4, paragraph 3 (c), “the public interest served by disclosure” is not clear-
ly defined in the Convention. It is left for Parties to decide how and when the public interest will be
taken into account, in conformity with the principles and objective of the Convention. The Guidelines
on Public Participation in Environmental Decision-making (see Introduction) provide Parties with
some guidance as to what could be meant by the reference to the public interest served by disclosure.
Paragraph 6 of the Guidelines stipulates that the “aforementioned grounds for refusal are to be inter-
preted in a restrictive way with the public interest served by disclosure weighed against the interests
of non-disclosure in each case”. Most of the Signatories to the Aarhus Convention have endorsed the
Sofia Guidelines, and the Guidelines are specifically mentioned in the preamble and the Resolution
of the Signatories. In addition, national law provides some guidance for defining “public interest”.
Taking interests into account thus requires an active balancing of interests. Nevertheless, Parties can
and should give substantial guidance on balancing so as to limit arbitrary distinctions and promote
uniformity.

Defining public interest

In Ukraine, under the Law on State Secrets (No. 3855-XI1, January 1994), information cannot
be withheld if refusal to release the information either violates the constitutional rights of an individ-
ual or would cause harm to public health or safety.

In a second safeguard, the Convention requires public authorities to take into account whether
the information requested relates to emissions into the environment. As seen in the exception con-
cerning commercial confidentiality (art. 4, para. 4 (d)), the Convention places a high priority on
releasing information on emissions.
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5. Where a public
authority does not hold
the environmental infor-
mation requested, this
public authority shall, as
promptly as possible,
inform the applicant of
the public authority to
which it believes it is pos-
sible to apply for the
information requested or
transfer the request to
that authority and
inform the applicant
accordingly.

Article 4, paragraph 5, reflects the principle that public
authorities have a collective responsibility for dealing with in-
formation requests from the public, irrespective of the particu-
lar agency or department to which a request is submitted. Arti-
cle 4, paragraph 3 (a), allows a public authority to refuse a
request for information if it does not hold that information.
However, under paragraph 5, the public authority’s responsibil-
ity does not end with the written refusal notice. The public
authority has two choices. It can tell the applicant where he or
she may find the information or it can transfer the request to the
proper authority and inform the applicant of the transfer. In gen-
eral, the most timely and effective method, as encouraged in the
Convention’s preamble and article 3 on general provisions, is to
require public authorities to transfer the request directly, when-
ever possible.

The Convention also emphasizes the importance of time-
liness. Article 4, paragraph 5, requires public authorities to

notify the applicant or transfer the request “as promptly as possible”. Indeed, some countries give a
specific, much shorter time limit for referrals than for the provision of information.

Parties may choose to make the time limits for referrals shorter than those for refusals. In
Armenia, if an agency does not possess the requested information, it is obliged to forward the request
to an agency that does possess the information within five days.!’® Hungarian law adopts another
way to ensure that referral does not become an excuse for delay. In Hungary, the transfer of a request
within the administrative system does not affect the starting point of the administrative time limi

Timing of referrals

'[.HO

In many countries public authorities do not necessarily know what type of information other
public authorities have. This can make referrals difficult or incorrect, adding to delay for the public
in securing access to information. Article 5, paragraph 2 (a), stipulates that Parties should provide
sufficient information to the public about the type and scope of environmental information held by
relevant public authorities—a practice that has improved access to information in some countries

already.

6. Each Party shall
ensure that, if informa-
tion exempted from dis-
closure under para-
graphs 3 (c) and 4 above
can be separated out
without prejudice to the
confidentiality of the
information exempted,
public authorities make
available the remainder
of the environmental
information that has
been requested.

Once a public authority determines that certain informa-
tion is confidential in accordance with one of the exceptions,
this does not mean that the entire requested document may be
refused. Under the Convention, public authorities must make
the non-confidential portion of the information available.

In practice, this usually means that a public authority
marks out or deletes the information to be withheld. Some
countries require the public authority to indicate the general na-
ture of the deleted information. For example, in the Nether-
lands, if confidential commercial information has been re-
moved from a document before its release, a so-called second
text must be supplied. It indicates where information has been
removed and, in a general way, the substance of the information
withheld.
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7. A refusal of a
request shall be in writ-
ing if the request was in
writing or the applicant
so requests. A refusal
shall state the reasons for
the vrefusal and give
information on access to
the review procedure
provided for in accord-
ance with article 9. The
refusal shall be made as
soon as possible and at
the latest within one
month, unless the com-
plexity of the information
justifies an extension of
this period up to two
months after the request.
The applicant shall be
informed of any exten-
sion and of the reasons
justifying it.

The Convention sets out very clear procedures for refus-
als of access to information. It stipulates that if the request for
information is in writing, the refusal must also be in writing. If
the request was made verbally and the applicant asked for an
answer in writing, the refusal must be in writing. Many coun-
tries have found it easier and cheaper to uniformly require re-
fusals to be in writing. For example, in Belgium, the reason for
every partial or complete refusal must be given and the appli-
cant notified in writing. As an alternative, some countries have
tried to ensure that everyone is aware of the right to have a re-
fusal in writing. In the Netherlands, a person receiving an oral
refusal of a request for information must be informed as to how
they can obtain a refusal in writing.

Under the Convention, the refusal must include reasons
and information on the review procedure (see discussion under
article 9, paragraph 1). This applies to both written and oral re-
fusals. Written documentation of the reasons for refusal pro-
vides the applicant with the opportunity to rephrase and resub-
mit the request. These reasons can include a determination that
the information requested meets the criteria of one of the excep-
tions, that the request was too general, or that the public author-
ity in question does not hold the information and is not aware of
any other public authority which might hold the information.

If the applicant disagrees with the rationale for refusal, a
written reasoning also provides the basis for an appeal of the

decision under article 9. In fact, in Belgium, not only must the reason for every partial or complete
refusal be given in writing, but the authority must also specify the options open for appeal. In France,
the authority must specify the provisions of law on which the refusal is based.'

The Convention also regulates the timing of a refusal along similar lines as the time limits set
out in article 4, paragraph 2, for responding to requests for information. The Convention sets out a
general rule of “as soon as possible”, “a maximum of one month”, and an extension under certain cir-
cumstances of one additional month. Some countries require even shorter deadlines for refusals. For
example, in Norway, refusals must be sent out within two weeks along with an explanation.'!? In
practice, this is often accomplished within one week. However, as the authorities in all cases of
refusals should consider whether the information can be released despite the fact that it has been clas-

sified as exempt from public access, such decisions may take up to the two-week maximum.

Time limits for refusals

* General rule: as soon as possible. In this way, the member of the public requesting informa-
tion has the ability to rephrase the request or appeal against the refusal and still receive rel-
evant information in a timely fashion;

e Maximum time limit: one month. Under the Convention, public authorities may not take
longer than one month to issue a refusal notice;

* Extensions: up to one additional month. If the complexity of the information justifies an
extension, the public authority may take one more month. To receive the extension, the
public authority must inform the applicant of the extension and the reasons justifying it, by
the end of the first month at the latest.
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8. Each Party may
allow its public author-
ities to make a charge for
supplying information,
but such charge shall not
exceed a reasonable
amount. Public author-
ities intending to make
such a charge for supply-
ing information shall
make available to appli-
cants a schedule of
charges which may be
levied, indicating the cir-
cumstances in which they
may be levied or waived
and when the supply of
information is condi-
tional on the advance
payment of such a
charge.

The Convention embraces the concept that if information
is to be truly accessible it must also be affordable. Article 4,
paragraph 8, stipulates that any charges for information must be
reasonable. Many countries with access-to-information regula-
tions try to keep information affordable—and free whenever
possible.

The Convention safeguards this requirement by obliging
public authorities to provide guidance for information charges.
These guidelines must include (i) a schedule of charges; (ii) cri-
teria for when charges may be levied; (iii) criteria for when
charges may be waived; and (iv) criteria for when the supply of
information is conditional on the advance payment of a charge.

A schedule of charges can help protect against abuse and
inconsistency of charges. In addition, it strengthens the ability
of members of the public to access information if they know in
advance what it will cost. For example, in the Netherlands, a
published schedule of charges exists for the ministries of the na-
tional Government, while local authorities are free to establish
their own charging provisions.!!> Some countries provide clear
criteria of when charges can be levied. For example, a country
may decide not to levy charges for copies of a limited number
of pages, for electronic transmissions, for non-commercial use
or for limited postage. To ensure that financial barriers

are not an impediment to access to information, and every person can afford information, public
authorities often waive fee requirements for individuals and non-governmental organizations.

Comparing access to information under the Aarhus Convention

As indicated above, Council Directive 90/313/EEC on freedom of access to information on the
environment was one of the main starting points for the Convention’s negotiations on access to infor-
mation. All EU member States and the European Community signed the Aarhus Convention. There
are several places where its requirements differ from those of the current EC Directive including:

* Definitions: under the Aarhus Convention, the definitions of environmental information and
public authority are expanded (art. 2);

o Use of term “adversely”: in the definition of “environment information”, the Directive lim-
its measures to those that adversely affect the environment, whereas the Aarhus Convention
covers measures affecting the environment in any way.

e Response time limits: under the Aarhus Convention, the deadline for supplying the
requested information is one month, with a possible extension of up to two months (art. 4,
para. 2); the Directive was ambiguous on this point;

* No stated interest: under the Aarhus Convention, the applicant need not state an interest
(art. 4, para. 1 (a)), while under the Directive, the applicant did not need to prove an

interest;

e Form requested: the Aarhus Convention requires information to be given in the form
requested with certain exceptions (art. 4, para. 1 ());

* Actual documents: the Aarhus Convention explicitly gives the public the right to receive a
copy of the actual document (art. 4, para. 1);

* Information on emissions: when relevant to environmental protection, information on emis-
sions may not be withheld from disclosure as confidential commercial or industrial infor-
mation under the Aarhus Convention (art. 4, para. 4 (d));

*  Course of completion: under the Aarhus Convention, Parties may except “material in the
course of completion” from disclosure (art. 4, para. 3 (c)), while under the Directive, mem-
ber States may except “unfinished” materials from disclosure;

* Course of justice: the Aarhus Convention’s exceptions refer to information that may
adversely affect the “course of justice” (art. 4, para. 4 (c)), rather than the “sub-judice”
exception in the Directive;

and Directive 90/313/EEC

(Continued on next page.)
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(Continued from preceding page.)

para. 5);

* Public interest test. the Aarhus Convention requires exceptions to be construed narrowly,
taking into account the public interest in disclosure (art. 4, paras. 3 and 4);

* Transfer of the request. when the public authority does not hold the information it must
either transfer the request or let the public know where the information is held (art. 4,

* Information appeals: under the Aarhus Convention, a refusal must include information on
appeals procedures (art. 4, para. 7).

Article 5

COLLECTION AND DISSEMINATION OF
ENVIRONMENTAL INFORMATION

Article 5 sets out the obligations of the Parties and public
authorities to collect and disseminate environmental informa-
tion. It covers a wide range of different types of information that
Parties should actively provide to members of the public.
Therefore, article 5 defines the types of information that fall un-
der this more active obligation for collection and dissemination.
In general, it covers information such as emergency informa-
tion, product information, pollutant release and transfer in-
formation, information about laws, policies and strategies, and

information about how to get information. Some of its provisions require the Parties or public author-
ities to take certain specific steps for collection and dissemination. Other provisions give the Parties
and public authorities some guidance as to the desired end result, but they leave the choice of process

and implementation methods open.

To a large extent, article 5 focuses on concrete implementation guidance for the collection and
dissemination of environmental information. In doing so, it often suggests a range of implementation
steps, leaving the choice of precisely how to fulfil the general obligation to each Party. The following
table outlines the main obligation for each provision and indicates implementation elements that are
found in the Convention itself. These elements are meant to guide the Parties and public authorities
as they integrate the Convention’s obligations into their national legal framework and determine how
best to make the Convention work in practice.

Provision

Article 5,

Obligation

Implementation elements

paragraph 1

Article 5,
paragraph 2

Article 5,
paragraph 3

Article 5,
paragraph 4

Article 5,
paragraph 5

Article 5,
paragraph 6

Article 5,
paragraph 7

General obligations for Parties to ensure  * Relevant to their functions

that public authorities collect, possess
and disseminate environmental informa-
tion

Practical arrangements for making infor-
mation accessible

Aims to ensure that information will
eventually become available electroni-
cally

Requires national state-of-—the-environ-
ment reports

Requires the government to disseminate
legislation and policy documents

Applies to the public dissemination of
privately held information

Requires the government to publish
information concerning environmental
decision-making and policy-making

Adequate flow to public authorities

Immediate dissemination if imminent
threat to human health or environment

Publicly accessible lists, registers or
files at no charge

Support to public in seeking informa-
tion

Points of contact

Accessible through public telecommu-
nications networks

Regular intervals, not exceeding three

or four years

Framework of voluntary eco-labelling
or eco-auditing schemes
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Article 5,
paragraph 8

Article 5,
paragraph 9

Article 5,
paragraph 10

Requires mechanisms for disseminating
environment-related product informa-
tion to consumers

Concerns the development of national
systems for maintaining information on
pollution releases and transfers

Incorporates the optional exceptions
from disclosure listed in article 4

Enable consumers to make informed
choices

Coherent, nationwide system

Structured, computerized,
accessible database

publicly

Compiled through standardized report-
ing

Whereas article 4 applies to “environmental information,” article 5 applies to specific catego-
ries of information. The requirements for active collection and dissemination of information by the
government imply a sense of urgency and importance that certain types of information should reach
the public. This includes information in times of emergencies, information necessary for the public
to make decisions in their daily lives, information central to basic public decisions and policies, and
information to facilitate implementation of the Convention itself. The following table sets out, by pro-
vision, the types of information contained in each general requirement.

Provision

Article 5,
paragraph 1

Article 5,
paragraph 2

Article 5,

paragraph 3

Article 5,
paragraph 4

Article 5,
paragraph 5

Requirement

 Possess and update
* Adequate flow to public authorities

¢ In the event of imminent threat to
public health or environment

¢ Provide sufficient information

¢ FElectronic databases

¢ National state-of-the-environment
report

¢ Measures for dissemination

Type of information

Environmental information rel-

evant to function

Information about proposed and
existing activities which may sig-
nificantly affect the environment
All information which could enable
the public to take measures to pre-
vent or mitigate harm arising from
the threat and that is held by a pub-
lic authority

Type and scope, terms and condi-
tions, and process to obtain environ-
mental information

Environmental information
State-of-the-environment reports
Legislation

Policies, plans, programmes and
environmental agreements

Information on the quality of the
environment
Information on the pressures on the
environment

Laws and policies and implementa-
tion progress reports

International environmental agree-
ments
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Article 5, * Encourage certain operators to  Impact of their activities and prod-
paragraph 6 inform the public directly ucts
Article 5, * Publish * Facts and analyses of facts for
paragraph 7 policy proposals
» Explanatory material on dealings
with the public under the Conven-
tion
* Information on the performance of
public functions relating to the
environment
Article 5, * Develop mechanisms * Product information

paragraph 8

Article 5,  Steps to establish pollution inven- * Inputs, releases and transfers of a

paragraph 9 tories or registers specified range of substances and
products

Article 5, * Exceptions

paragraph 10

1. Each Party shall
ensure that:

(a) Public authorities
possess and update envi-
ronmental information
which is relevant to their
functions;

Article 5, paragraph 1 (a), requires public authorities to
possess and update environmental information relevant to their
functions. As already discussed, “environmental information”
is defined earlier in the Convention (art. 2, para. 3). The current
provision further defines the type of environmental information
that a public authority must possess and update as relevant to its
functions. For example, a water authority would be expected to
possess and update information concerning water resources and
not necessarily air emissions data.

The Convention does not give much guidance on how to
implement this requirement. However, Parties can consider es-
tablishing systems that ensure a regular flow of information
from operators, monitoring systems, researchers and others to
the responsible public authorities. Such an information flow
will help Parties to meet the requirement that the public author-
ity should possess and update the relevant information. So this
requirement implies a reliable system for collecting informa-
tion, such as envisioned in article 5, paragraph 1 (). It also im-
plies reliable systems for storing information, such as the prac-
tical arrangements required in article 5, paragraph 2 (). Once a
flow of information is established and the information is held in
well-organized files or registers, public authorities will find that
the information can be updated immediately upon receiving
new reports from operators and others. Air emissions and am-
bient air quality, which are usually monitored daily, provide
good examples.
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Implementation guidance on “possess and update”

» Establish a record-keeping and reporting system for operators;
» Establish monitoring systems with regular reporting;

» Establish research systems with regular reporting.

(b) Mandatory  sys- Article 5, paragraph 1 (b), requires mandatory systems to
tems are established so ensure an adequate flow of information to public authorities.
that there is an adequate The information is about proposed or existing activities that
flow of information to have the potential to “significantly affect” the environment.
public authorities about Article 6 also covers activities that may significantly affect the
proposed and existing environment, which can mean either a positive or negative ef-
activities which may sig- fect. (See discussion of “significance” in commentary to
nificantly affect the envi- article 6, paragraph 1.)
ronment;

To implement this provision, Parties can impose various
requirements on public or private actors. One way to implement
the provision is through mandatory monitoring and research

programmes. Another is through systems of self-monitoring and record-keeping by facilities on data
such as air and water emissions and waste disposal.

Governments often delegate monitoring responsibilities to specialized agencies, laboratories,
universities or quasi-governmental institutions. These would be public authorities under article 2,
paragraph 2 (b) or (¢), insofar as they meet the requirements of that article.

Many States also require enterprises to monitor their own emissions and other activities that
have an impact on the environment. The enterprises can be required to keep records of the monitoring
and periodically report this information to the appropriate public authority. For example, in Belarus,
the Ministry of Statistics collects information on emissions, discharges, waste disposal and environ-
mental protection measures from enterprises. The law requires all enterprises and institutions, regard-
less of ownership, to provide such information. The Russian Federation provides examples of several
ways in which a country can establish a mandatory flow of information from private entities to public
authorities. For instance, since 1993, the Russian Federation has had a system of ecological monitor-
ing that provides a flow of information from private entities to public authorities. Public authorities
receive regular information from polluters. An additional source is the information that private
entities must submit to public authorities under the system of licensing and renewal of licences.

Elements of possible information flow systems

* Public authorities monitor emissions and environmental quality;

« Public authorities conduct environmental research;

e Operators monitor emissions regularly;

* Operators keep records of their emissions monitoring;

* Operators report the emission monitoring data to the public authorities;

* Public authorities keep records of information submitted in permitting and other licensing
procedures.
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(c) In the event of any
imminent  threat to
human health or the
environment, whether
caused by human activ-
ities or due to natural
causes, all information
which could enable the
public to take measures
to prevent or mitigate
harm arising from the
threat and is held by a
public authority is dis-
seminated immediately
and without delay to
members of the public
who may be affected.

Article 5, paragraph 1 (c¢), requires public authorities to
inform the public in the event of environmental emergencies.
Its requirement to disseminate information is triggered by any
“imminent threat” to human health or the environment. This
means that actual harm does not have to occur for the informa-
tion dissemination to be required. The Convention does not
draw a distinction between threats caused by human activities
or by natural causes: both are treated with equal weight. The
Convention also gives equal weight to whether the object of the
threat is human health or the environment.

Under the Convention, the information that public author-
ities must release includes anything that could enable the public
to take measures to prevent or lessen harm arising from the
threat. Information to enable the public to take preventive or
mitigation measures can include safety recommendations, pre-
dictions about how the threat could develop, results of investi-
gations, and reporting on remedial and preventive actions
taken.

1992).

International law concerning environmental accidents

Environmental emergencies generated by industrial and hazardous substances accidents such
as those at the Chernobyl nuclear facility (Ukraine) and at the chemical facility in Bhopal (India)
have brought attention to the citizen’s right to know.

» Seveso Directives: the European Council Directives on the major-accident hazards of cer-
tain industrial activities and major-accident hazards involving dangerous substances;''*

+ UN/ECE Convention on the Transboundary Effects of Industrial Accidents (Helsinki,

The Convention sets a high priority on the rapid dissemination of information that could save
human lives or prevent environmental damage. The public authority must disseminate the informa-
tion immediately. Dissemination without delay can help save lives and prevent damage in situations
involving an imminent threat to human health or the environment. In 1998, a case before the Euro-
pean Court of Human Rights dealt with this issue. The Government had neglected to release essential
information that would have enabled citizens to assess the risks they and their families might run if
they continued to live in a town particularly exposed to danger from accidents at a local fertilizer pro-
duction factory.!!®> The Court held that the State did not fulfil its obligation to secure the applicant’s
right to respect for their private and family life by failing to provide timely information.

substances.

Emergency preparedness

* Require public authorities, especially localities, to develop emergency preparedness plans;

* Arrange for notification of local governments, hospitals, fire and emergency medical ser-
vices, and citizens that can be immediately implemented;

» Use local radio, newspapers, television, and public announcement systems;

¢ Conduct training for emergency personnel, especially in the handling of hazardous
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Public authorities may distribute the information as widely as they wish. The Convention sets
a minimum obligation to disseminate the information to members of the public who may be affected.
In some cases, this will be the entire country, in others it may include members of the public in neigh-
bouring countries, in yet others it may be more localized to a specific region. The use of the word
“may” indicates that there need only be a reasonable possibility that members of the public could be
affected for the public authority to be obliged to inform them.

To facilitate implementation of this provision, Parties can designate which public authority is
responsible for which type of information and in what circumstances. Countries can establish a sys-
tem for emergency communications that can be used in these conditions. For example, in Belarus, the
Ministry of Emergencies is responsible for spreading environmental information in the event of emer-
gencies. The Centre for Radiation Control and Monitoring has a system of early emergency warning
and control and is responsible for providing this information to the government and the public. Local
authorities are the best placed to distribute some types of information.

Implementing the obligation to collect and disseminate

e Public authorities need to have a reliable system for collecting and updating environmental
information. Information can be collected and updated through clear requirements and
procedures for monitoring, record-keeping and reporting, by both private enterprises and
government agencies;

*  Public authorities must hold environmental information. They can do so through structured
systems of registers, files and lists;

e Public authorities need a system for immediate dissemination of information in emergen-
cies. This step can be taken through established processes to give information out over the
radio, newspapers, and television, as well as directly to emergency health personnel and
local government officials.

2. Each Party shall Experience has shown that simply having a law or regu-
ensure that, within the lation giving the public access to information does not guar-
framework of national antee access in practice. Article 5, paragraph 2, requires Parties
legislation, the way in to make sure that when public authorities make environmental
which public authorities information available, they do so openly and ensure that the in-
make environmental formation is really accessible. Parties are required to do so
information available to “within the framework of national legislation”. First, this means
the public is transparent that Parties must have placed the obligations and mechanisms
and that environmental of article 5, paragraph 2, in their national legal framework. It
information is effectively also means that Parties can be flexible in implementing this pro-
accessible, inter alia, by: vision within their own national legal frameworks. Article 5,

paragraph 2, does require a minimum of several concrete

mechanisms for ensuring transparency and effectively
accessible information—all of which can be structured slightly differently depending on the system
of national law.

Transparency means that the public can clearly follow the path of environmental information,
understanding its origin, the criteria that govern its collection, holding and dissemination, and how it
can be obtained. Article 5, paragraph 2, thus, builds on article 3, paragraph 1, requiring Parties to es-
tablish and maintain a clear and transparent framework to implement the Convention, and article 3,
paragraph 2, requiring officials to assist the public in seeking access to information.

Effectively accessible information

There is a world of difference between making information available to the public in the mini-
malist sense that it is not secret, and actually making it accessible in a user-friendly form that reflects
the needs and concerns of the public. The difference is well-illustrated by the Web site set up by the
NGO Friends of the Earth in the United Kingdom. This project took publicly available information
from the United Kingdom Environment Agency’s Chemical Release Inventory and entered it into a
GIS-type database. The new Web site attracted massive public interest to data that had already been
in the public domain but had received little attention because it was unwieldy and difficult to sort
through.
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“Effectively accessible” means that the established information systems should go beyond
simply making the information available to the public. Records, databases and documents can be con-
sidered effectively accessible when, for example, the public can search for specific pieces of infor-
mation, or when the public has easy access through convenient office hours, locations, equipment
such as copy machines, etc. For instance, the environmental authority in Cork (Ireland) lends copies
of large documents to make them more effectively accessible to members of the public.

The following provisions of article 5, paragraph 2, set out specific requirements for how Parties
should achieve transparency and effective accessibility. The Convention provides these as minimum
requirements; the phrase “inter alia” means that Parties may add whatever mechanisms they find nec-
essary or desirable to achieve transparency and effective accessibility.

(a) Providing  suffi- Article 5, paragraph 2 (a), provides one example of the

cient information to the
public about the type and
scope of environmental
information held by the
relevant public author-
ities, the basic terms and
conditions under which
such information is made
available and accessible,
and the process by which
it can be obtained;

type of information covered under the article. Article 5, para-
graph 2, covers not only environmental information, but also
information about how best to access environmental informa-
tion. The public will have much better access to environmental
information if it knows what type of information is held, where
it is held, the terms for obtaining it if any, and the procedures
for obtaining it. Under the Convention, the information must be
“sufficient”, or complete enough to ensure that it helps the pub-
lic to effectively gain access to information.

Information about information (“meta-information”)

In Austria, section 10 of the Federal Law on Environmental Information obliges the federal
Ministry of the Environment to establish an environmental data catalogue for public information. The
national Environmental Data Catalogue (UDK) has been drawn up to assist in locating environmental
information. UDK is a computer-supported database that has been available to the public since 1995.
It provides information as to who has what available environmental data, as well as other useful infor-
mation relevant to environmental matters, and is accessible via the Internet. The European Environ-
ment Agency (EEA), through its Catalogue of Data Sources topic centre in Hanover (Germany),
encourages the development of national meta-information systems in each of its member countries
and is building capacity in the EU accession countries to develop similar systems.

Furthermore, public authorities must provide sufficient information about the basic terms and

conditions under which the environmental information is available and the process by which it can
be obtained. This can be done through information publications, announcements in government pub-
lications, announcements on government Web sites, television or radio public service announce-
ments, or as part of environmental information catalogues, as described in the box above.

(b) Establishing and
maintaining practical
arrangements, such as:

Paragraph 2 (b) further defines transparency and effec-
tiveness in terms of practical arrangements for access to infor-
mation. The Convention requires Parties to establish and main-
tain practical arrangements. These can include a variety of
options, such as publicly accessible lists, registers or files; sup-
port to the public; and identification of contact points. They are
meant to facilitate access to both the information itself and the information about how to get informa-
tion referred to in paragraph 2 (a) above. The Convention includes examples of practical arrange-
ments that Parties are likely to find useful in implementing it.

(i) Publicly accessible
lists, registers or
files;

The Convention includes publicly accessible lists, reg-
isters or files as examples of how a Party can meet the re-
quirement to establish and maintain practical arrangements for

accessing environmental information and information about where to find that information.
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One way in which countries can establish practical arrangements for access to information is
through lists, registers or file systems. The words “lists”, “registers” and “files” are often used inter-
changeably among different countries’ systems. The form of the list, register or file can vary. In some
cases it may be in traditional, hard copy, kept, for example, in a library; in others it may be a computer

database in electronic form.

Lists, registers and files can be used to compile information submitted from private sources or
gathered from the government. They can also provide advantages to both the public and the author-
ities. When a member of the public has the ability to inspect a list, register or file, he or she is able to
target the information request more precisely. This can save time, make information requests easier
to process and reduce costs. Countries have many different types of registers, lists and files with en-
vironmental information. Public registers, lists and files need not be centralized nationally, but may
be held locally in libraries or local government offices around the country.

Registers, lists and files can contain the actual environmental information itself or references to
which documents exist and where they are to be found. For example, the United Kingdom has a fairly
extensive system of “public registers” covering a wide range of information, such as planning appli-
cations, lists of stray dogs and pesticide evaluation documents. The registers are files of information
maintained under particular pieces of legislation that specify the exact nature of the information
which is to be available to the public and usually where it is to be located. The information is often
kept in hard copy and typically the register is kept in an office that can be visited by the public during
normal business hours. Copies can usually be obtained for a fee. Certain registers consist of comput-
erized files, in which case an operator is needed to access the files and prior arrangement may need
to be made, but an increasing amount of public register information is available via the Internet,
giving worldwide public access.

Selected public registers in the United Kingdom

Register of applications to release or market genetically modified organisms
Pesticide Evaluation Documents

Register of Pesticide Enforcement Notices

The Planning Register

Integrated Pollution Control Register

Local Authority Air Pollution Register

Register of Hazardous Substances Consents

Register of Sites Holding 25 tonnes of Dangerous Substances

Register of Radioactive Substances

Register of Notifications of Intended Works on Trees in Conservation Areas
Register of Drinking-water Quality

Register of Licences for Deposits at Sea

Maps of Nitrate-sensitive Areas

Trade Effluent Register

Water-quality Register

Maps showing freshwater limits of rivers

Register of Waste Management Licences

Lists, registers and files can also contain all of the documents pertaining to a specific case.
They can contain collections of documents relating to a decision-making process, including drafts,
background analyses, public comments, alternative proposals, interim decisions, and proceedings
of any meetings. For example, the environment ministry might maintain a publicly accessible reg-
ister or file with all the documentation from an environmental impact assessment or licensing case.
This would help to meet the requirement in article 6, paragraph 6, that public authorities should al-
low the public to examine all information relevant to the decision-making process. It also would
establish a record of decision in review cases under article 9 on access to justice.
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(ii) Requiring offi- A second type of practical arrangement to ensure effec-
cials to support tive access to information is having government officials sup-
the public in seek- port the public in requesting information. This provision is an
ing access to infor- example of a way to fulfil the obligation under article 3, para-
mation under this graph 2, to provide guidance to the public in seeking access to
Convention; and information. Parties can require public authorities to assist

members of the public in formulating their requests, if need be.

In many cases, Parties may need to go beyond simply re-

quiring public authorities to assist the public. Parties also can

provide training for government officials in access-to-information laws and regulations, including

guidelines to understanding the exceptions and how to ensure that the public has timely, transparent
and effective access to information.

(iii) The identifica- The final practical arrangement required by the Conven-
tion of points of tion is that public authorities should identify points of contact
contact; and for each authority to facilitate public access. Points of contact

are especially useful when many people will be interested in ac-

cessing information. A publicly identified office or individual
point of contact will facilitate and hasten the process of accessing the information for members of the
public.

In thinking about how to implement this provision, Parties can consider identifying individual
points of contact in specific cases, such as environmental impact assessment, permitting, or rule-mak-
ing. Some countries require that every time a public authority gives notice of a process, such as li-
censing or environmental impact assessment, that provides an opportunity for public participation, it
must include a point of contact in the notice so as to facilitate access to information. Article 6, para-
graph 2, on public participation requires the notice to include an indication of the public authority
from which information can be obtained.

In general, an effective way to establish such points of contact is through a specific environ-
mental information service or office. For example, in Ireland, the Government’s Environmental In-
formation Service (ENFO) has an extensive database and library on the environment, and offers a
range of information materials in readily accessible form. It operates out of a walk-in information
centre in Dublin, backed by a network for distributing information around the country. An increasing
amount of information is being made available in electronic form (CD-ROM) and via the ENFO Web
site (www.enfo.ie).

Implementation guidance for national environmental information services

The INFOTERRA Programme of UNEP helps countries to establish an integrated environmen-
tal information service along the following guidelines:
» Easy public access to wide-ranging and authoritative information on the environment;

* Content and format of the substantive information should be compatible with users’ needs,
i;e; be demand-driven,;

* Service is provided collectively by a consortium of information suppliers and a representa-
tive group of major users on the demand side;

* Publicly accessible reference centres should be used where appropriate by information sup-
pliers;

» Service is coordinated by a government-designated national focal point;

* Service uses a meta-information system to provide a referral service to the appropriate
source for substantive information—in particular, technically difficult data, such as com-
puterized maps and geo-referenced information;

e Modern information and communication technologies are used where feasible to facilitate
structured, customized queries by clients;

» Information support is provided to national environmental education programmes;

» Easily accessible to policy and decision makers, scientists, planners, researchers, businesses
and the general public;

» National focal point located at site of best concentration of environmental information and
expertise within the national government;

« Staffed by professionals with information services, computing and telecommunications
support;

* Service should encourage the exchange of environmental information and experience
among countries with similar information demands.
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(¢) Providing access to
the environmental infor-
mation contained in lists,
registers or files as
referred to in subpara-
graph (b) (i) above free of
charge.

Article 5, paragraph 2 (c), adds to Parties’ understanding
of transparency and effective access to information by address-
ing the issue of cost. The Convention requires public authorities
to provide access to the environmental information contained in
lists, registers or files free of charge. Under article 4, para-
graph 8, public authorities are allowed to make a reasonable
charge for supplying information. Article 5, paragraph 2 (c¢),
makes it clear that public authorities are not allowed to charge
for

examination of information held in publicly accessible lists, registers or files.

3. Each Party shall
ensure that environmen-
tal information progres-
sively becomes available
in electronic databases
which are easily acces-
sible to the public
through public telecom-
munications networks.
Information accessible in
this form should include:

Article 5, paragraph, 3 requires Parties to expand their in-
formation-gathering and disseminating efforts by making use of
electronic information systems. Changes in information tech-
nology are revolutionizing the way public authorities and the
public create, store and transfer information. The Convention
reflects these changes by requiring Parties to work towards
making environmental information available electronically. In
implementing this provision, Parties have a clear obligation to
ensure that environmental information progressively becomes
available in electronic databases, and can be flexible in de-
termining who will manage this process, the time-frame for
meeting the obligation, and the shape of the electronic data-
bases. The Convention requires that once Parties have estab-

lished electronic databases, these must be easily accessible to the public.

Implementation options for electronic databases

The Convention stipulates only that the electronic databases should be easily accessible to the
public. Parties can consider various ways of meeting this requirement, including the following:

» Setting up databases that can be searched for specific information electronically;

» Setting up databases that can provide information in a variety of categories, such as type of
pollutant, type of species, region of the country, via structured, customized queries;

* Using telecommunications networks, as discussed in article 5, paragraph 3, to facilitate
access to the databases and avoid the need for a public authority operator;

» Setting up interconnected databases: currently, although environmental information is very
interrelated, it is often collected through separate means. Databases could establish links
between themselves to allow a larger pool of information to be searched at once.

It is important that the electronic versions do not replace other forms of the same information,

as computers and public telecommunications networks are not readily accessible to all members of
the public in every country. The wholesale replacement of traditional forms of information storage
might not satisfy the requirement that information should be truly accessible to the public, at least in
the short term. However, for those members of the public who do have access to the Internet, through
their personal computers, or through publicly accessible computers in libraries or information cen-
tres, electronic databases provide a fast, and effective way of searching and finding relevant environ-
mental information—anytime and from anywhere. And although electronic databases can be expen-
sive initially for a public authority, they can later pay for themselves in time and resources saved, not
only in answering information requests, but also in providing information for the public authority’s
own implementation and enforcement initiatives.

The Convention lists specific types of information that should eventually become accessible
electronically. The use of the word “should” instead of “shall” in this provision means that the Con-
vention recommends Parties to take this course of action, rather than requiring them to do so. The fact
that accessible information should “include” [the following], means that Parties can add other rel-
evant environmental information to this list if they deem it useful.
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(a) Reports on the
state of the environment,
as referred to in para-
graph 4 below;

Under paragraph 3 (a), Parties should ensure that the
state-of-the-environment reports required under paragraph 4
also progressively become available in electronic databases. As
state-of-the-environment reports already exist electronically in
most countries, this will primarily mean putting these reports in
the types of databases that are publicly accessible. The electron-
ic database form will help both the public and the public author-

ities to search the state-of-the-environment reports for specific information which they can use to
compile comparative information about the state of the environment over time.

(b) Texts of legisla-
tion on or relating to the
environment;

Under paragraph 3 (b), Parties should ensure that texts of
legislation on or relating to the environment progressively be-
come available in electronic databases. Legislation is often one
of the first items to be made publicly accessible through the
Web sites of ministries. For example, the Danish Ministry for
Environment and Energy has a publicly accessible Web site
with a wide range of documents, including legislation. In the

Czech Republic, Finland, Hungary and Poland, ministries and Parliaments make texts of legislative

drafts, international treaties and laws electronically accessible.

116

Parties may wish to take advantage

of ECOLEX, an Internet-based information service (www.ecolex.org) on environmental law that
UNERP is developing in cooperation with the World Conservation Union (IUCN). It will link national
custodians of environmental law and related literature.

(c) As  appropriate,
policies, plans and pro-
grammes on or relating
to the environment, and
environmental agree-
ments; and

Under paragraph 3 (¢), Parties should ensure that, as ap-
propriate, policies, plans and programmes on or relating to the
environment progressively become available in electronic
databases. In this case “as appropriate” means that Parties have
additional flexibility in determining which policies, plans, and
programmes would be most usefully accessible through elec-

tronic databases because of a public interest in accessing them.

For example, this can be a useful tool for implementing article 7

on public participation in decisions concerning plans, pro-
grammes and policies. It is very important for the public and for public authorities to have easy access
to existing plans, programmes and policies when commenting on proposals.

Policies, plans and programmes can be at the international, regional, national or local level.
Like legislation, these documents are typically among the first to be published electronically by
government ministries with Web sites.

Paragraph 3 (¢) also requires, as appropriate, that “environmental agreements” should become
progressively available in electronic databases. Environmental agreements include covenants or con-
tracts between the government and private enterprises or industry groups, and may also include bilat-
eral or multilateral agreements and other types of agreement. (See the commentary to article 2,
paragraph 3 (b).) For example, the Netherlands uses public-private environmental agreements. This
type of environmental agreement often represents voluntary agreements to cooperate in meeting cer-
tain emission limits on the part of industry in exchange for fewer reporting or other requirements im-

posed by government.

(d) Other  informa-
tion, to the extent that
the availability of such
information in this form
would facilitate the appli-
cation of national law
implementing this Con-
vention,

Under paragraph 3 (d), Parties should identify other in-
formation that can readily be made accessible in electronic form
if it would facilitate the application of national law implement-
ing the Convention. For example, a Party can determine that
providing the proposals and other drafts open to public par-
ticipation under articles 6, 7 and 8 would facilitate the appli-
cation of national law implementing the Convention. It could
require that proposals for specific activities, for plans, pro-
grammes and policies, and for executive regulations and legally
binding instruments should become progressively available in
electronic databases. This provision also serves as a reminder

that the Convention’s information provisions are not limited to written text only, but also apply to
graphics, photographic materials, sound recordings, etc.
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provided that such infor-
mation is already avail-
able in electronic form.

Article 5, paragraph 3, does not require Parties to put the
information in electronic form. It only stipulates that, if the in-
formation is already in electronic form, it should be placed in
publicly accessible databases on public telecommunication net-
works. In practice, the aforementioned categories of informa-
tion will tend to exist in electronic form. The purpose of this

final provision would appear to be to avoid imposing on public authorities an obligation to scan or
type in handwritten or oral submissions from the public, as well as older documents that might not

exist in electronic form.

4. Each Party shall,
at regular intervals not
exceeding three or four
years, publish and dis-
seminate a  national
report on the state of the
environment, including
information on the qual-
ity of the environment
and information on pres-
sures on the environ-
ment.

Article 5, paragraph 4, requires that a national state-of-
the-environment report should be published at regular intervals.
The regular intervals may not exceed three to four years.
Throughout the UN/ECE region, countries have found it useful
for reasons of comparison and to monitor progress to publish
their state-of-the-environment reports on a yearly basis.

The state-of-the-environment reports must be publicly
disseminated. Dissemination can take many forms. For exam-
ple, in the Russian Federation annual federal reports on the state
of the environment are distributed, in written form, through
publishing and computer networks, as well as through an-
nouncements on television and radio.

The Convention requires the reports to include informa-
tion on both the quality of the environment and the pressures on

the environment. “Pressures on the environment” can mean many things in the context of the report.
For example, the Czech state-of-the-environment report includes information on the causes of change
in the environment, the state and development of environmental elements, the consequences of envi-

ronmental changes for the human population and developments in environmental law and policy.

As discussed above in article 5, paragraph 3 (a), state-of-the-environment reports must progres-
sively become available in electronic databases that are easily accessible through public telecommu-
nications networks, provided that the information is already available in electronic form.

5. Each Party shall
take measures within the
framework of its legisla-
tion for the purpose of
disseminating, inter alia:

In requiring Parties to take measures to disseminate cer-
tain information specified below, article 5, paragraph 5, goes
beyond the passive access-to-information requirements of arti-
cle 4. Dissemination means giving the information to the public
through means such as publications, mailings or electronic

posting. It can also mean letting the public know that certain

kinds of information are available, telling it where and how to

access the full text of the environmental information, and mak-
ing that information accessible to the public at little or no cost. Article 5, paragraph 5, is to be imple-
mented “within the framework of [a Party’s] legislation”, giving Parties some flexibility in imple-
menting measures that both meet the Convention’s obligations and can be placed within the national
legal framework.

Paragraph 5 is similar to the earlier requirement that information relating to imminent threats to
human health or the environment should be disseminated immediately to members of the public who
may be affected (art. 5, para. 1 (¢)). Paragraph 5 is a more general requirement for the dissemination
of documents that the public has the right to know on a regular basis. It concerns dissemination to all
members of the public and through the use of the phrase “inter alia” contains only a preliminary list
of what kinds of information should be disseminated. Parties may add to this list any other relevant
types of information that will help implement the Convention.
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(a) Legislation and
policy documents such as
documents on strategies,
policies, programmes
and action plans relating
to the environment, and
progress reports on their
implementation, pre-
pared at various levels of
government;

Paragraph 5 (a) requires Parties to develop a legal system
to disseminate legislation and policy documents that concern
the environment. This provision should be considered also in
the context of articles 7 and 8, which concern public partici-
pation in plans, programmes, policies, law-making and rule-
making. Parties are required to actively disseminate the texts of
strategies, policies, programmes and action plans relating to the
environment. In addition to the texts of these law and policy
documents, the Convention requires Parties to disseminate
progress reports on their implementation. The term “relating to

the environment” is used here instead of “environmental in-
formation”. “Relating to the environment” arguably includes a
broader range of information such as policies on transport,
energy, agriculture or mining as these relate to the environment through their impacts or otherwise.

Most countries already publish legislation and policy documents in official government jour-
nals that are publicly accessible. For example, in the Republic of Moldova, legislation, presidential
decrees, international acts, resolutions and instructions of the Government, and acts of ministries, de-
partments, and the national bank must be published in Monitorul Oficial al Replubicii Moldova—the
official register—in order to become effective. The journal is printed in Romanian and Russian. Once
an act has been published in the journal, it may be further publicized on radio and television. In ad-
dition, the decisions of mayoral offices and executive regional councils that involve a public interest
must be disseminated to the public by means of the mass media.

(b) International trea-
ties, conventions and
agreements on environ-
mental issues; and

Paragraph 5 (b) requires Parties to disseminate interna-
tional treaties, conventions and agreements on environmental
issues. International treaties, conventions and agreements are
legally binding contracts between two or more countries. In
general, once a country has ratified an international treaty, con-
vention or agreement and it comes into force, that international
law becomes domestic law in that country. For example, the
Convention on Biological Diversity has become part of national
law in many countries, along with the nature conservation laws, and under article 5, paragraph 5 (a),
should be disseminated to all members of the public through, for example, journals, publications, and
radio and television announcements.

One way to disseminate international treaties, conventions and agreements is to require publi-
cation. For example, article 88 of the Polish Constitution requires publication as a precondition for
any law or international treaty to enter into force.

Another way to disseminate these documents is through electronic databases on the Internet, as
is required when the information is already available in electronic form under article 5,
paragraph 3 (b). Finland, for instance, is already doing this.

(c¢) Other significant
international documents
on environmental issues,

Paragraph 5 (c) requires Parties to take measures within
the framework of their national legislation to disseminate other
significant international documents on environmental issues, as

as appropriate. appropriate. Agenda 21 provides an excellent example of a sig-
nificant international document on environmental issues that

the public should have the opportunity to receive.

In this case, “as appropriate” means that the Parties can

exercise their judgement as to which international documents

on environmental issues are most likely to serve the obligations of this Convention by being relevant

and of interest to the public. For example, a Party might determine that regional agreements from oth-

er regions might not be appropriate for active dissemination to members of the public. Multilateral

environmental agreements signed by the Party in question would fall in the category of “appropriate”
for dissemination.

International documents on environmental issues do not only come from international environ-
mental institutions. Countries can sign or develop many other types of international documents on
environmental issues. For example, countries that participate in the deliberations of the World Trade
Organization (WTO) can disseminate information on WTO policies and rules on environmental is-
sues, such as decisions in cases that will directly impact the environment. Countries that are part of
or in negotiations with the World Bank, the European Bank for Reconstruction and Development or
one of the other multilateral lending institutions, can disseminate information on bank policies and
loans relating to environmental issues.
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6. Each Party shall
encourage operators
whose activities have a
significant impact on the
environment to inform
the public regularly of
the environmental im-
pact of their activities
and products, where
appropriate within the
framework of voluntary
eco-labelling or eco-
auditing schemes or by
other means.

Paragraph 6 concerns the flow of information from an
“operator” directly to the public. An “operator” can be a private
enterprise or a governmental body that conducts activities with
a significant impact on the environment. Paragraph 6 requires
Parties to encourage these operators voluntarily to disseminate
information about the environmental impact of their activities
and products. This provision differs from paragraph 1, which
requires the establishment of mandatory systems for operators
to provide information to public authorities. Here, in the case of
information flowing from an operator directly to the public, the
Party need only provide incentives and other encouragement.

The Convention recognizes that some countries already
have voluntary systems that give this type of information direct-

ly to the public, such as “eco-labelling” or “eco-auditing”. The

Convention foresees that Parties may wish to encourage opera-

tors to disseminate information on the environmental impacts

of their activities and products through these voluntary systems.
Eco-labelling is a system that includes information about the environmental impacts of the process
for manufacturing a product and the contents of the product directly on the label. For example, some
cosmetic companies state on their labels that they do not test their product on animals. Some food
product labels state that they were produced through farming methods that did not use chemical pes-
ticides or fertilizers. Some detergent labels state they do not contain phosphates.

Eco-auditing is a system that reports on environmentally relevant information about the inputs,
processes and outputs of a manufacturing activity. For example, a computer chip manufacturing fa-
cility could carry out an eco-audit to show the amount and type of chemicals taken in and the amount
and type that remain as waste or as products. Eco-auditing systems often help enterprises realize how
they can prevent pollution and use their resources more effectively.

At the national level, many countries only have requirements concerning the direct flow of in-
formation from an enterprise to the public in the event of potential emergencies, as required by the
EC. Austria provides a common example of how a Party could approach implementation: Austria re-
quires enterprises posing a risk of serious industrial accident to inform all affected members of the
public of the risk. This obligation applies to certain facilities, on the basis of characteristics such as
size, location or the use of hazardous methods. The owner must inform the members of the affected
public in advance about: the possible risks of the occurrence of an abnormal incident; the existence
of safety measures; and the correct behaviour in the event of an abnormal occurrence. This informa-
tion must be issued in a suitable manner, in a form understandable to the general public.

The Aarhus Convention goes beyond merely encouraging a direct flow of information in emer-
gencies. Its article 5, paragraph 6, requires Parties to encourage operators whose activities have a sig-
nificant impact on the environment to give information directly to the public. This is a much lower
threshold than environmental “emergencies”. There are many ways in which Parties can encourage
operators to use the existing voluntary systems or to develop new ones. They can develop reliable
regulatory frameworks that encourage public dissemination of information. They can offer operators
special incentives if they provide information directly to the public, such as relaxation of certain
regulatory requirements or tax incentives. Parties can give special publicity to operators that partici-
pate in programmes to inform the public, creating an opportunity for the enterprise to advertise itself
as a responsible environmental citizen. They can also explicitly include provision of information to
the public as a criterion for selection in other government assistance programmes. One established
means for operators to give information about the environmental consequences of their activities is
through environmental reporting in their annual financial reports.

7. Each Party shall: Paragraph 7 requires Parties to publish information that
will help members of the public, public authorities and other
Parties to the Convention understand what goes into govern-
ment decisions, to monitor how those decisions are implement-

ed and to make more effective contributions to decision-making.
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(a) Publish the facts
and analyses of facts
which it considers rel-
evant and important in
framing major environ-
mental policy proposals;

If a Party considers that certain facts and analyses of facts
are relevant and important in framing major environmental
policy proposals, it must publish them. Parties have the liberty
to decide which facts and analyses of facts are relevant and im-
portant. In implementing this provision, Parties can consider
facts such as water and air quality data, natural resource use sta-
tistics, etc. and analyses of facts, such as cost-benefit analyses,
environmental impact assessments, and other analytical infor-
mation used in framing proposals and decisions.

Paragraph 7 (a) requires Parties to publish background in-
formation underlying major policy proposals, and thus contrib-

ute to effective public participation in the development of environmental policies. This is information
that the Party considers “relevant and important” in framing policy proposals. Since article 7 provides
for public participation during the preparation of policies, article 5, paragraph 7, is intended to ensure
that the public will be properly equipped with the information necessary to take advantage of this op-

portunity.

(b) Publish, or other-
wise make accessible,
available explanatory
material on its dealings
with the public in mat-
ters falling within the
scope of this Conven-
tion; and

Paragraph 7 (b) requires Parties to make accessible any
explanatory materials on the Convention’s implementation.
The Parties must either publish this information or use another
means that will make it accessible, such as electronic publica-
tion, teletext publication, or radio announcements. The scope of
the information includes any explanatory material on the gov-
ernment’s dealings with the public in access to information,
public participation and access to justice as covered by the
Aarhus Convention. This can include, for example, data on ac-
cess to information requests, such as how many were received,

how many satisfied, how many refused, which exemptions were used, etc.

The Convention does not require Parties to generate this explanatory material, only to make it
publicly accessible once it has been generated. This will include, for example, reports to the Conven-
tion’s secretariat on implementation practices.

(c) Provide in an
appropriate form infor-
mation on the perfor-
mance of public func-
tions or the provision of
public services relating to
the environment by gov-
ernment at all levels.

Paragraph 7 (c) requires Parties to provide information on
how their public authorities carry out public functions and pro-
vide services relating to the environment. This provision is not
just limited to central public authorities, but applies to regional
and local public authorities as well.

Many countries have some form of self-assessment or re-
porting that allows them to monitor the progress of public
authorities. For example, in Denmark two reports—one that de-
scribes the state of the environment and the impacts on it and
another that describes follow-up policy initiatives—are very

useful tools for the public authorities themselves, as well as for the public, in monitoring performance
and identifying areas for improvement in the future. Furthermore, the Ministry of the Environment
prepares a yearly publication of statistics on environmental indicators that assists the public in assess-
ing the performance of public functions. In Poland, the Statistical Yearbook gives implementation
and enforcement information, such as the number of environmental permits issued, the number of
inspections carried out, and the number of enforcement actions undertaken.

The report required under paragraph 4 includes information on the state of the environment and
the pressures on the environment. Paragraph 7 (c¢) obliges public authorities to also provide informa-
tion on how they implement environmental and other laws and how they perform specific environ-
mental services, such as waste management.

8. Each Party shall
develop mechanisms with
a view to ensuring that
sufficient product infor-
mation is made available
to the public in a manner
which enables consum-
ers to make informed
environmental choices.

Paragraph 8 requires Parties to develop mechanisms to
ensure that sufficient product information is available to the
public. The information must be made available—whether by
Parties, producers, or sellers—in a manner that enables con-
sumers to make informed environmental choices. This is a po-
tentially far-reaching provision that could be developed greatly
by governments in implementation.



The Aarhus Convention 81

The EC has long been developing a body of consumer law, including access-to-information,
public-participation and access-to-justice principles. Since the entry into force of the Maastricht Trea-
ty, consumer protection has been a full Community policy.1 17

One common tool for providing consumer information is eco-labelling (see article 5, para-
graph 6). Eco-labels can contain information concerning the origins of the product and its contents,
the effects of the product’s contents, the impact of the product on health or the environment during
and after use, and consumer guidelines for using the product in as environmentally-friendly a manner
as possible.

In general, mechanisms for product information can be effectively established through codes of
conduct that ensure consistency and reliability. In addition, public authorities that embrace the new
ISO 14021 standard on environmental claims can also translate this standard into practical guidelines
that can be used by both manufacturers in avoiding misleading advertising and by their own review

bodies in the adjudication of complaints.

¢ Use directions

¢ Content labels

Implementation options for product information

Countries have developed a variety of mechanisms to ensure that sufficient product informa-
tion is available to the public. These include both voluntary and regulatory mechanisms, including:

* Health warning labels

» Categorization of products as “organic,
*  More detailed product information available on request from producers

* Register of consumer information

99 <«

green” or “recyclable”

9. Each Party shall
take steps to establish
progressively, taking into
account international
processes where appro-
priate, a coherent,
nationwide system of pol-
lution inventories or reg-
isters on a structured,
computerized and pub-
licly accessible database
compiled through stand-
ardized reporting. Such a
system may include
inputs, releases and
transfers of a specified
range of substances and
products, including wa-
ter, energy and resource
use, from a specified
range of activities to
environmental media
and to on-site and off-site
treatment and disposal
sites.

Paragraph 9 establishes a framework of requirements
concerning national pollution inventories or registers. The
framework is meant to guide the further development of these
mechanisms in the signatory countries.

Article 5, paragraph 9, sets out general parameters to
guide the development of these pollution inventories or regis-
ters in signatory countries. In addition, in article 10, paragraph
2 (i), the Parties have undertaken to continue to work on this
area by considering the next steps. These next steps could in-
clude, for instance, the development of a formal annex or a pro-
tocol to the Convention. At their first meeting in April 1999, the
Signatories established a dedicated task force to make specific
recommendations concerning the implementation of pollution
inventories or registers.

Several existing international, regional, and domestic pro-
grammes will provide guiding principles that help define the
potential scope and composition of pollution inventories or reg-
isters under the Convention. Following Agenda 21, which re-
fers to the use of emission inventories, the Organisation for
Economic Co-operation and Development (OECD) developed
a guidance manual on Pollutant Release and Transfer Registers
(PRTRs), with reference to systems already in use by several
countries, including some of the Convention’s European signa-
tories.!!® These existing registers illustrate functional forms
that such registers and inventories could take in response to the
Convention’s guidelines.
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What is a pollution inventory or register?

A pollution inventory or register is a database of potentially harmful releases (emissions) to air,
water and soil, as well as of wastes transferred off-site for treatment or disposal. Typically, facilities
releasing one or more of a list of specified substances must report periodically as to what was
released, how much, and to which environmental media. This information is then made available to
the public both as raw data and in the form of analyses and reports. The development and implemen-
tation of such a system adapted to national needs represents one component towards developing a
means for governments, enterprises and the public to track the generation, release, further use and
disposal of various hazardous substances from “cradle to grave”.

The United States Emergency Planning and Community Right-to-Know Act of 1988 was the
first law of this kind. It requires the collection and public dissemination of toxic substance release and
transfer data to all environmental media for the particular purposes of assessing environmental qual-
ity, implementing pollution prevention strategies, and developing adequate emergency response
policies, as well as providing a means for the guarantee of information rights. The law makes the pol-
lution inventory the main vehicle for the attainment of its goals, and sets out exact definitions and
procedures that create a framework for the reporting systems necessary to accomplish the goals. The
voluntary Netherlands National Emissions Inventory, although much less comprehensive, contains
similar kinds of information, while also plotting maps of diffuse pollution sources in addition to the
industrial sources.

The Convention requires Parties to take steps to establish pollution inventories or registers. Un-
der article 5, paragraph 9, the fully developed systems are required to be (i) coherent and nationwide;
(i1) structured; (iii ) computerized; and (iv) publicly accessible.

The Convention requires public authorities to compile the pollution inventories through stand-
ardized reporting. The information collected may include “inputs, releases and transfers” of a
specified range of substances and products. The substances and products can be from a specified
range of activities.

Why develop pollution inventories?

The most dynamic aspect of public pollution inventories is their ability to stimulate pollution
prevention and reduction. A company that reveals the quantities of pollutants that it is releasing into a
neighbourhood becomes the focus of public scrutiny and this can cause a reassessment of accepted
levels of releases. Mere publication of the quantities of chemicals released into the environment
begins to involve the public in the decision-making underlying continued pollution of the environ-
ment, and by reducing releases, a company and/or regulator can demonstrate publicly their commit-
ment to environmental improvement.

Reporting releases can often yield a double dividend. Many companies have found that the
quantitative analysis of waste streams and the associated costs (in lost materials or disposal costs for
example) can actually result in changes to operations that produce considerable financial savings.

The information gathered under inventory programmes can be (and has been) used for a variety
of purposes. The initiation of pollution reduction programmes (by individual companies or by sec-
tors) has been one result, but data can be analysed to set priority targets (particular substances or geo-
graphic areas) at local or national level, and could be used at international level if they were suffi-
ciently comparable. Inventory data can be used to judge compliance with permit conditions, or to
analyse the effectiveness of pollution control laws. Educational programmes use inventory data to
illustrate pollution problems.
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What type of information can a pollution inventory or register include?

Inputs: Inputs can include chemicals and substances used in production processes or brought on-site
for storage. They can also include water, energy and resources (raw materials) that go into production
processes.

Releases: Releases can include emissions from the industrial production processes (or other point
sources) such as chemicals, water and energy. Releases can also include emissions from diffuse
sources such as agriculture, forestry, construction, roads and urban areas, in which case decisions
have to be taken on the unit area to be used for reporting. Reports on releases can be usefully organ-
ized according to environmental medium, such as releases to fresh water, groundwater, marine
waters, air and soil.

Transfers: Transfers refer to substances moved to another place, either for further use, recycling,
storage, or disposal. The transfers can be to on-site and off-site storage, treatment or disposal sites.
Some factories treat their waste, or store substances, on the premises where it was generated (on-site).
Some transfer it to a separate holding, storage or disposal facility (off-site). The definition of “trans-
fers” may also include the amount of a substance that ends up in a finished product that is shipped
off-site.

Article 5, paragraph 9, must be carried out through the development of a coherent national sys-
tem. However, this system does not need to supplant existing information mechanisms. Countries can
follow a series of different paths to reach a national system and integrate their existing procedures
accordingly. Some countries, such as the Czech Republic, are developing all of the elements of a pol-
lutant release and transfer register at once. Others may choose to implement the different elements of
a pollutant release and transfer system step by step.

Implementation options for pollution inventories and registers

Step 1—Gather information: Parties can require private entities to monitor, keep records and
report inputs, releases and transfers of substances and products into environmental media or disposal
sites. For example, Poland has a fairly well-established system of requiring reporting from most
enterprises to public authorities. Poland has long had mandatory self-reporting requirements, linked
to its system of pollution charges. These requirements include annual (and, for large polluters, quar-
terly) reporting to the appropriate regional authority about emissions of regulated pollutants into the
air and water and disposed of as waste. Since 1997 these pollution release and transfer-type registers
have started to become publicly accessible.

Step 2—Organize the information: Under national law, public authorities can be obliged to
compile the reported information and place the raw data in some type of inventory or register that
organizes the information by different criteria. Mechanisms ensuring the flow of information from
the private sector to the public authorities usually mean different reporting schemes for the different
environmental media. In practice, these tend not to be integrated and are difficult to use for the coher-
ent prevention, control and minimization of pollution. However, some countries have or are develop-
ing an integrated approach to reporting and to their own internal organization of the reported informa-
tion. A new Croatian law requires the information collected under this reporting system to be
organized in a register consisting of data on sources, types, quantities, manner and place of introduc-
tion, and release or disposal of harmful substances into the environment. The registers are maintained
by the county or town department responsible for environmental matters. In order to establish a uni-
form manner of registering data, the State Directorate has prepared and provided to county and town
register subscribers common programme equipment for the development and maintenance of the reg-
ister. In 1998, seminars were held for officials who would be using the equipment and would be put in
charge of collecting data.'"®

Step 3—Make the information publicly accessible: Countries developing a pollutant release
and transfer system can put the information in the public sphere. For example, under Council Direc-
tive 96/61/EC concerning integrated pollution prevention and control, the results of release monitor-
ing as required under the permit conditions must also be made available to the public, as well as the
three-year inventory. In the United States, Toxics Release Inventory data are available on paper, CD-
ROM, microfiche and via the Internet. Public outreach programmes and training aim to increase
public awareness and use of the data.
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10. Nothing in this As discussed in detail above, article 4, paragraphs 3 and 4,
article may prejudice the lists the exceptions that public authorities can invoke to with-
right of Parties to refuse hold information requested under article 4.
to disclose certain envi- . o . .
ronmental information in Article 5, paragraph 10, states that the obligations in arti-
accordance with arti- cle 5 to collect and disseminate certain kinds of information
cled, paragraphs 3 will not prejudice the right of Parties to employ these excep-
and 4. tions to refuse a request for information under article 4. But

there are limits within article 4 itself as to the conditions under
which grounds for refusal can be asserted.

So, if there is an imminent threat to public health or to the
environment, the public authority has a duty to disseminate this
information in accordance with article 5, and it is unlikely that it would be able to claim an exception
under article 4. Where threats are imminent, or in an emergency, none of the exemptions that are
theoretically applicable under article 4 could be applied, because each of them includes a “public
interest test”. Thus, in a hypothetical situation where there is a leak in a nuclear power station, the
environmental and human health implications would take precedence over any national security
interest, and require information to be disclosed. However, if a person requests information about a
potential leak at a nuclear facility and the government refuses to give the information claiming a
national security exception, the applicant’s claim might not automatically prevail over the national
security exception.

In short, the duties to disseminate certain information according to article 5 might prevail over
refusals to release it, based on an exception under article 4.
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PUBLIC PARTICIPATION IN DECISION-MAKING

Public participation in decision-making is the second “pillar” of the Convention.
Public participation cannot be effective without access to information, as provided un-
der the first pillar, nor without the possibility of enforcement, through access to justice
under the third pillar.

In its ideal form, public participation involves the activity of members of the pub-
lic in partnership with public authorities to reach an optimal result in decision-making
and policy-making. There is no set formula for public participation, but at a minimum
it requires effective notice, adequate information, proper procedures, and appropriate
taking account of the outcome of public participation. The level of involvement of the
public in a particular process depends on a number of factors, including the expected
outcome, its scope, who and how many will be affected, whether the result settles mat-
ters on a national, region or local level, and so on. Many speak of a “ladder” of par-
ticipation, in which members of the public have the most power—even approaching
direct democratic decision-making—with respect to local matters with no impact out-
side the community. As issues become more complex and involve more global issues
and affect larger numbers of people, the role of individual members of the public di-
minishes and the role of politicians and public authorities that must bear responsibility
for such decisions becomes greater. The involvement of the public can pass through
various stages as one climbs up the ladder—from direct decision-making to adminis-
trative status, participation, consultation, to the right to be informed only. In addition,
different persons may have different status in connection with participation on a par-
ticular matter. Those who are most affected by the outcome of the decision-making or
policy-making should have a greater chance to influence the outcome. This is behind
the distinction between “public” and “public concerned.”

Purpose of the public participation pillar

All good public authorities take advantage of the interest and the energy of the
public. As decisions become increasingly complex, this factor becomes less a matter
of good practice and more a matter of urgency. The importance of fully integrating en-
vironmental considerations into governmental decision-making requires public author-
ities to be in possession of accurate, comprehensive and up-to-date information (see
also preambular paragraph 16). The public can be a major source of this information.
Fortunately, the public often has the desire to take part in the process of gathering in-
formation and discussing options for decision-making, both out of self-interest and be-
cause of their responsibility to protect the environment. But this requires an open,
regular and transparent process in which the public can have confidence. By providing
such a framework in which the public can exercise its rights to information, association
and participation, Parties can achieve two goals simultaneously—improve the ability
of authorities to carry out their responsibilities and provide the necessary conditions for
the people to enjoy their rights and meet their own obligations.

The articles in the second pillar serve as a reminder to public authorities that it is
vitally important to allow public participation to do its job fully. While it may be tempt-
ing to cut corners to reach a result that might appear on the surface to be the best, there
are countless cases where unexpected or hidden factors became apparent only through
a public participation process, with the result that potentially costly mistakes were
avoided. Furthermore, even where the original proposal is not substantially changed as
a result of public participation, the successful implementation of the final decision can
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be promoted through the active and real participation of the public during the decision-
making. Conversely, public participation that is merely pro forma—that takes place
when options are foreclosed—can injure the chances for successful implementation of
a decision because of the questionable legitimacy of the process.

It must be emphasized that public participation requires more than simply follow-
ing a set of procedures; it involves public authorities genuinely listening to public input
and being open to the possibility of being influenced by it. Ultimately, public partici-
pation should result in some increase in the correlation between the views of the par-
ticipating public and the content of the decision. In other words, the public input should
be capable of having a tangible influence on the actual content of the decision. When
such influence can be seen in the final decision, it is evident that the public authority
has taken due account of public input.

What is public participation under the Convention?

“Public participation” is not expressly defined in the Convention. The preamble,
however, recites some of the values and considerations at the heart of public participa-
tion. The most fundamental of these is the role of public participation in ensuring a
mechanism for the public to assert the right to live in an environment adequate to health
and well-being, and to fulfil its duty to protect the environment. The preamble also re-
minds us that public participation enhances the quality and implementation of deci-
sions, contributes to public awareness of environmental issues, gives the public the op-
portunity to express its concerns, and enables public authorities to take due account of
such concerns. Public participation also furthers accountability of and transparency in
decision-making and strengthens public support for decisions on the environment.

In the main text, the Convention shows how public participation should work in
the case of certain decision-making and policy-making processes. From this, it can be
deduced that public participation should be timely, effective, adequate and formal, and
contain information, notification, dialogue, consideration, response. The public par-
ticipation provisions of the Convention are divided into three parts, according to the
kinds of governmental processes covered. Article 6 covers public participation in de-
cisions on specific activities with a potential significant effect on the environment, for
example decisions on the proposed siting, construction and operation of large facilities,
or on the licensing of products into the market place. Article 7 covers public participa-
tion in the development of plans, programmes and policies relating to the environment,
which include sectoral or land-use plans, environmental action plans, and environmen-
tal policies at all levels. Article 8 covers public participation in the preparation by
public authorities of laws and regulations.

The Convention establishes firm obligations that Parties must meet in providing
for timely, adequate and effective public participation. Among these are requirements
concerning notification, timing, relevant information, commenting, response, and
communication. The Convention also urges Parties to promote public participation
through other mechanisms, such as encouraging project proponents to interact with the
public at a preliminary stage. More precise obligations are established under article 6,
in recognition that a high level of involvement of the public, adequately guaranteed by
law, is appropriate in specific types of decision-making, reflecting the principle that
those who are affected should have the right to influence the decision-making process.
Greater flexibility is offered to Parties in meeting the obligations of articles 7 and 8,
especially with respect to policies and draft laws.

Article 3, furthermore, reminds Parties that the Convention’s provisions, includ-
ing the provisions in articles 6, 7 and 8, are minimum requirements and that Parties
have the right to provide more extensive public participation in decision-making.

Public participation under international law

Aspects of public participation can be found in a number of other international
instruments. As early as 1982, the World Charter for Nature, adopted by the United
Nations General Assembly in its resolution 37/7 of 28 October 1982, provided persons
with the opportunity to participate, individually or with others, in the formulation of
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decisions of direct concern to their environment (para. 23). In Europe, the Council of
Europe Resolution No. 171 (1986) of the Standing Conference of local and regional
authorities of Europe on regions, environment and participation included very specific
provisions on public participation in environmental decision-making.

Prior to the adoption of the Aarhus Convention, the UN/ECE Convention on En-
vironmental Impact Assessment in a Transboundary Context (Espoo, 1991) contained
the most developed public participation provisions of any UN/ECE convention. In its
article 2, paragraphs 2 and 6, and article 4, paragraph 2, it established that the assess-
ment of proposed activities with a potential significant transboundary environmental
impact should take place with the participation of the public in the areas likely to be
affected. The 1992 Framework Convention on Climate Change, article 6 (a) (iii), re-
quires Parties to promote and facilitate public participation in addressing climate
change and its effects and developing adequate responses. The 1992 UN/ECE Conven-
tion on the Transboundary Effects of Industrial Accidents, in its article 9, paragraph 2,
requires a Party under whose jurisdiction an industrial accident may occur to give op-
portunities for participation to the public in affected areas, without regard to borders.

The general principles developed through these and other international instru-
ments were set forth in the Rio Declaration on Environment and Development, adopted
by the United Nations Conference on Environment and Development in Rio de Janeiro
on 14 June 1992. Its principle 10 states that environmental issues are best handled with
the participation of all concerned citizens, and declares that each individual shall have
the opportunity to participate in decision-making processes, facilitated by the wide-
spread availability of information. Agenda 21, also adopted at the Rio Conference, pro-
vides details on the methods and best practices for achieving sustainable development,
and gives a great deal of attention to public participation.

More recent international instruments have followed the direction taken by the
Rio Declaration. The United Nations Convention to Combat Desertification in Those
Countries Experiencing Serious Drought and/or Desertification, Particularly in Africa
(Paris, 1994), at articles 3 (a) and 4.2 (e) and (f), repeats earlier formulations calling
for public participation in relevant decision-making and the need for Parties to facili-
tate action. It also specifically mentions public participation in several types of pro-
cesses, including policy planning, decision-making, and implementation and review of
national action programmes. A project under the auspices of the Economic and Social
Council of the United Nations has resulted in the draft declaration of principles on hu-
man rights and the environment. Its paragraph 18 states that all persons have the right
to “active, free and meaningful participation in planning and decision-making activi-
ties and processes that may have an impact on the environment and development”, in-
cluding prior assessment of proposed activities. Finally, the Sofia Guidelines on Ac-
cess to Environmental Information and Public Participation in Environmental
Decision-making, endorsed by the environment ministers of the UN/ECE region in
1995, included nine detailed paragraphs on public participation and was the starting
point for the negotiation of the Aarhus Convention.

Implementing public participation

Under the Aarhus Convention, Parties have core obligations to put it into prac-
tice. Under these obligations, each Party has some flexibility in how it adapts the Con-
vention’s obligations to its own national legal and institutional system. The following
is an overview of the clear obligations for Parties and practical considerations for im-
plementation found in articles 6, 7 and 8.
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Atrticle 6

Article 7

Article 8

General requirements

Conduct public partici-
pation early in deci-
sions on activities with
a possible significant
environmental impact
Give notice to the pub-
lic concerned

Establish  reasonable
time-frames for phases
of public participation
Provide all relevant
information to the pub-
lic concerned

Provide opportunities
for the public to make
comments

Take due account of the
outcome

Inform the public of the
final decision with rea-
sons

Establish a transparent
and fair framework for
public participation in
plans and programmes
relating to the environ-
ment

Identify  participating
public

Conduct public partici-
pation early in develop-
ment of plans and
programmes relating to
the environment

Give necessary infor-
mation to the public
Establish ~ reasonable
time-frames for public
participation

Take due account of the
outcome

Promote public partici-
pation in the prepara-
tion of laws and rules
with potential environ-
mental impact

Establish sufficient
time-frames for public
participation

Publish or publicize
drafts

Provide opportunities

for the public to make
comments

Take due account of the
outcome

Implementation guidance

Develop criteria for evaluating significance for
non-listed activities

Ensure that decision makers have a legal basis
to take environmental considerations into
account

Develop incentives for applicants to engage in
early dialogue

Set guidelines and standards for the quality of
relevant information

Establish clear procedures for submitting com-
ments in writing or at hearings

Supervise how public authorities take com-
ments into account

Clearly define any exemptions
Flexibility in setting time-frames

May facilitate public participation through early
dialogue with the applicant

May apply information exemptions

May limit application to decisions on GMOs if
not “feasible and appropriate”

Develop clear rules for participation
Develop mechanisms for notification

Set guidelines and standards for the quality of
necessary information

Develop tools for the identification of the par-
ticipating public

Supervise how public authorities take com-
ments into account

Establish policies for public participation in
policy-making

Flexibility in means (practical and/or other pro-
visions)

Flexibility in setting time-frames

Broad latitude in how to provide public partici-
pation in preparation of policies

Develop clear rules for participation
Develop criteria for evaluating significance

Establish a reliable and regular vehicle for pub-
lishing drafts

Establish clear procedures for submitting com-
ments in writing or at hearings

Supervise how public authorities take com-
ments into account

Flexibility in setting time-frames

Broad latitude in how to provide public partici-
pation in preparation of laws and rules

Flexibility in taking due account of outcome
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Article 6 Article 6 concerns public participation in decision-mak-
ing by public authorities on whether to permit or license specif-
ic activities. It does not require a licensing or permitting pro-
cedure to be established, as do international instruments on
environmental impact assessment, but once such a procedure is
established, the public participation requirements of article 6
must be implemented as part of it. In every country, however,
some government approvals are required to engage in the kinds
of activities that are covered in annex I to the Convention.

PUBLIC PARTICIPATION IN
DECISIONS ON SPECIFIC
ACTIVITIES

The Convention recognizes that people have the right to

take part in basic decisions affecting their lives. It also recog-

nizes that the quality of these decisions can be improved through the active involvement of the public

concerned. Public participation in decision-making pulls together many of the threads of the Conven-

tion into concrete results, and thus is one of its most important subjects. Article 6 is to be enforced by
article 9, paragraphs 2 and 3.

Provision Obligation Implementation guidance

Article 6,
paragraph 1

Requires Parties to guarantee public
participation in decision-making
with a potentially significant envi-
ronmental impact

List of activities (annex)

Non-listed activities

National defence exemption

Article 6, Sets requirements for notifying the « Early in the process
paragraph 2 public concerned about the decision- « “Adequate, timely and effective”
making + Minimum contents
Article 6, Sets time-frames for public partici- * Specific time limits must be estab-
paragraph 3 pation procedures within a decision- lished
making process * Must provide enough time for noti-
fication, preparation and effective
participation by the public
Article 6, Requires that public participation * Options are open
paragraph 4 take place early in decision-making « Public participation may not be pro
forma
Article 6, Encourages exchange of information * Before permit application
paragraph 5 between permit applicants and the « Provide explanations
public + Enter into dialogue
Article 6, Requires public authorities to pro- * Free of charge
paragraph 6 vide the public concerned with « As soon as available
access Fo. all infomation relevant to . Atticle 4, paragraphs 3 and 4,
the decision-making exceptions may apply
* Minimum contents
Article 6, Procedures for public participation * In writing or public hearing
paragraph 7 * Any comments, information, ana-

lyses or opinions
Public to judge relevance
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Provision Obligation Implementation guidance
Atrticle 6, Parties must ensure that decision
paragraph 8 takes due account of public partici-
pation
Article 6, Public must be informed of final * Promptly
paragraph 9 decision * Publicly accessible texts

« Reasons and considerations

Article 6, Public participation if activities are * Public authority

paragraph 10 reconsidered or changed « Paragraphs 2 to 9 apply

Article 6, Decisions on GMOs * Article 6 shall apply

paragraph 11 * To extent “feasible and appropriate”

Article 6 sets certain requirements for public participation during decision-making on specific
activities. It applies in the first place to decisions on whether to permit the proposed activities. This
means mainly specific administrative decisions—in other words, decisions made to permit a particu-
lar proposed project, activity or action to go forward. The forms of such decisions will vary from one
administrative system to another. Article 6 can apply, for example, to spatial-planning decisions, de-
velopment consents, and construction and operating permits, including secondary decisions such as
those relating to safety and emissions. Other examples of types of permitting include permits for wa-
ter or other natural resource use, as well as permits for discharges of pollutants into the water, air or
soil. Many countries also require permits for particular types of activities, such as construction or soil
excavation.

At first glance, it may appear that article 6 refers simply to public participation in “environmen-
tal impact assessment” (EIA). Environmental impact assessment is not in itself a permitting or
authorization process. It is a tool for decision-making. The Convention expressly mentions EIA in
article 6, paragraph 2 (e). The term EIA has become associated with a particular standard form of pro-
cess for the assessment of potential environmental impacts as part of the decision-making process re-
lating to a particular proposed activity (lsee commentary to article 6, paragraph 2 (e)). It is found in
many countries in the UN/ECE region.'?? While this term is used in the Convention, the test as to
whether the Convention applies to a particular decision-making procedure is not whether that proce-
dure is required to include EIA, or is considered an “environmental decision-making” under national
law (for example, because EIA is required), but whether the decision-making itself may have a po-
tentially significant impact on the environment.

Environmental impact assessment is not itself a permitting or authorization process. It is a tool
for decision-making. EIA may be contrasted with ecological expertise, a model found in many coun-
tries in the UN/ECE region, which is a separate permitting procedure, requiring permission (that is,
a positive conclusion) for a project to go forward. Ecological expertise procedures sometimes include
EIA-type elements with public participation.

EIA is often linked closely to decisions that determine whether or not a proposed activity may
proceed and may therefore be regarded as part of the decision-making process. In theory, an EIA may
reveal the likelihood of negative environmental effects from a proposed project and yet the decision
may be to proceed with the project. In another situation, the converse may be the case, i.e. the EIA
reveals a probability of no significant environmental effects and yet the decision is not to proceed.
Given that EIA often involves the most detailed examination of the environmental consequences of
proceeding with a proposed activity, the findings of the EIA often correlate with the decision itself.
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International and regional instruments on EIA

Two important instruments on EIA are the Espoo Convention on Environmental Impact
Assessment in a Transboundary Context Council Directive 85/337/EEC of 27 June 1985 as amended
by Council Directive 97/11/EC (“EIA Directive”) on the assessment of the effects of certain public
and private projects on the environment.

Both, significantly, oblige parties or member States to take the necessary measures to establish
an EIA procedure for specified activities (Espoo Convention, art. 2, para. 2, and EIA Directive, art. 2
(1)) that allows the public to participate. The Directive, for example, requires member States to
ensure that projects likely to have significant effects on the environment “are made subject to a
requirement for development consent and an assessment with regard to their effects”. As the Euro-
pean Community is a Signatory to the Aarhus Convention, its EIA Directive will have to be adapted
to it.

Even if the Aarhus Convention does not establish an EIA regime per se, its article 6 does estab-
lish a kind of review of the environmental impacts of particular activities, where decision-making in
relation to them takes place. That is because it is implicit in the Convention that public comments in
relation to environmental matters must be taken into account (art. 6, para. 8). For them to be taken
into account, the decision maker must have a legal basis for doing so. Consequently, the law must
allow environmental considerations to be one of the factors in decision-making. Furthermore, the spe-
cific requirements of article 6 with respect to notification and its contents, procedures for taking pub-
lic comments into account, and the effect of the public participation on the resulting decision, owe a
lot to the emerging international norms of EIA.

Most ECE countries require some type of assessment of the potential environmental impact of
certain projects or activities before issuing a permit. This assessment is typically carried out by
authorities at the level most relevant to the proposed activity or by an applicant or proponent of a
project under their supervision. For example, local authorities will generally have authority to ap-
prove projects with solely local impact, while regional authorities may approve projects with an im-
pact throughout a watershed. Some countries also require separate issuance of more than one permit,
each of which may have environmental consequences.

Integrating environmental considerations into decisions on specific activities

In Poland, the development authorization procedure for some projects is divided into two
stages: issuance of the planning permission and issuance of construction consent. Both constitute
separate administrative decisions where public participation is required.'?! The planning permission
is given by the local authority such as the mayor, head of the town, or head of the local “commune”.
The prior consent of the relevant environmental authorities is required: regional ones for develop-
ment projects considered especially harmful to the environment and human health, or district
(“powiat”) ones for projects considered to have some potential impact on the environment. In both
categories of projects both EIA and public participation are mandatory elements of the planning per-
mission issuance procedure. It may also involve other environmental authorities if the development
site or the proposed activity is within their sphere (e.g. directors of national parks if the project may
have an impact on parks, or forest authorities if the territory has been allocated for forestry purposes
in a territorial plan). The planning permission conditions are binding on the district authorities issuing
construction consent pursuant to the Construction Code. Here again, in both categories of projects,
the prior consent of the environmental authorities, as well as EIA and public participation are
required. The European Union’s EIA Directive uses the term “development consent” to describe deci-
sions approving projects subject to this Directive.!?

While EIA is the most familiar process within decision-making covered by article 6, the article
also applies to other decision-making where EIA-type procedures do not apply. It might apply, for
example, to specific regulatory decisions with a potential environmental impact such as rate-setting.
It may apply to decisions for the renewal or modification of existing permits or approvals for the
introduction of new products into commerce. An example of the former is contemplated under
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article 6, paragraph 10, which concerns the reconsideration or updating of operating conditions for
activities covered by article 6. An example of the latter is the “environmental supervision” under
Hungarian law, which may be triggered by several possible non-EIA occurrences, such as the discov-
ery of new environmental harm or risk resulting from an increase in knowledge. Under current Hun-
garian law, a public hearing is optional in such cases.'?’

The obligation to provide opportunities for public participation may apply to different environ-
mentally significant decisions in the course of a particular approval process, depending on what kind
of permit system a Party uses. As a result, in implementation, Parties may be obliged to establish
mechanisms to guarantee the participation of the public at several steps along the way in the concep-
tion, initiation, development, operation, and even closing-down of projects, facilities, and other
activities with potential significant effects on the environment. The key question is whether the par-
ticular decision-making meets the triggering requirements of article 6, paragraph 1.

While decision-making on plans, programmes and policies in general is regulated by article 7
(see commentary to article 7), article 6 may apply when such planning is concerned with a concrete
activity. For example, the United Kingdom’s Town and Country Planning General Regulations
(1992) regulate the issue of planning permission. Despite the term, such decisions are normally con-
sidered as specific decisions concerning development of a specific land plot.

One way to implement the Convention is to have a single procedure to cover the public par-
ticipation requirements triggered by both parts of article 6, paragraph 1. Thus, if the public participa-
tion requirements for activities listed in the annex are met by carrying out an EIA, the law could pro-
vide that the triggering of requirements under article 6, paragraph 1 (b), would trigger an EIA. It
would also be possible to implement article 6 by establishing levels of EIA and by determining their
applicability based on factors such as significance. This would ensure that the most significant prob-
lems get the most attention.

In understanding article 6, it must be kept in mind that, through article 9, paragraph 2, the public
has access to justice to defend its rights and interests with respect to the procedures of article 6. (See
also the commentary to article 9, paragraph 2.)

Finally, it should also be made clear that rights under the Convention are independent of the
rights of parties to an administrative proceeding as determined under applicable domestic law. Parties
to a proceeding may have specific legal rights in addition to those granted to the public or to the public
concerned under the Convention. Members of the public or of the public concerned under the Con-
vention might also have the right to become parties to the proceeding.

1. Each Party: Subparagraphs (@) and (b) together establish a test for de-
termining whether certain proposed activities shall be subject to
article 6. They are linked by their consideration of the potential-
ly significant impact of proposed activities on the environment.

Subparagraph (a) makes use of an annex of listed activities that

(a) Shall apply the
provisions of this article
with respect to decisions

on whether to permit
proposed activities listed
in annex I;

(b) Shall, in accord-
ance with its national
law, also apply the provi-
sions of this article to
decisions on proposed
activities not listed in
annex I which may have
a significant effect on the
environment. To this end,
Parties shall determine
whether such a proposed
activity is subject to these
provisions; and

are presumed to have a potential significant effect on the envi-
ronment. Subparagraph (b) establishes an obligation for Parties
to include under article 6 other activities not contained in the
annex that may have a significant effect on the environment.
Paragraph 1 as a whole has been drafted with reference to arti-
cle 2 (1) of the EIA Directive, its annexes, and Council Direc-
tive 96/61/EC of 24 September 1996 concerning integrated
pollution prevention and control (IPPC).'?*

Article 6, paragraph 1 (a), states that the provisions of ar-
ticle 6 apply to all proposed activities listed in annex I. Annex I
is based on the Espoo Convention, the EC IPPC Directive and
the EC EIA Directive, with some modifications (see comment
to annex I). This includes all activities that according to domes-
tic law require EIA with public participation (annex I, para. 20).
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“Proposed activity”

While not defined in the Aarhus Convention, the term “proposed activity” is used in the Espoo
Convention, which defines it as “any activity or any major change to an activity subject to a decision
of a competent authority in accordance with an applicable national procedure” (art. 1 (v)).

By virtue of subparagraph (a), article 6 applies automatically to changes or extensions in activ-
ities where they meet the criteria or thresholds set out in annex I (see annex I, paragraph 22). In such
cases, it is assumed that they may have a significant impact. Where the thresholds are not met, the
Parties must still apply subparagraph (b) to any change or extension of activities listed in annex .

Finally, some activities that would normally fall under subparagraph (a) may be exempt from
the requirements of article 6, if they exclusively or mainly involve research and the development and
testing of new methods, with certain restrictions (see commentary to annex I, paragraph 21).

Article 6, paragraph 1 (b), requires that, for decisions on proposed activities not listed in an-
nex I, each Party shall determine, in accordance with its national law, whether the activity might have
a significant impact on the environment. If this is the case, article 6 must be applied. To answer any
questions about who shall decide on the application of article 6 to activities not listed in annex I, the
Convention provides that “Parties shall determine whether such a proposed activity is subject to these
provisions”. Parties are given wide latitude to develop ways in which this determination shall be
made. It is not clear from the wording of the subparagraph whether Parties must develop categories
for application of the article in addition to those found in annex I, or whether they must develop
guidelines for the application of the Convention’s principles by individual public authorities in deci-
sion-making on a case-by-case basis. However, it is worth mentioning that if a Party does develop
additional categories for EIA, these activities would already fall under subparagraph (@) by virtue of
paragraph 20 of annex I as long as public participation is required. Furthermore, paragraph 22 of an-
nex I provides that subparagraph (b) will be applied to changes or extensions of activities listed in
annex I that in and of themselves do not meet the threshold requirements of annex I. These provisions
might indicate that the Convention, even though it does not expressly use the term “case by case” as
it does in the following subparagraph, assumes that determinations under subparagraph (b) will be
done case by case. By way of comparison, the EC Directive on EIA establishes a mandatory list for
EIA, and a list of activities requiring screening. The screening may be done case by case, or according
to thresholds or criteria, or both (Dir. 85/337/EEC as amended, art. 4, para. 2).

In the Netherlands, Provincial Councils have authority to require EIA in certain localities where
special conditions, such as environmental sensitivity, prevail. In Norway, ministry-level authorities
may extend EIA requirements to particularly controversial proposals.!>>Other legal provisions re-
garding the power of public authorities to require EIA for non-listed activities can be found in Bul-
garia, Romania and Slovenia. In Bulgaria, the Environmental Protection Act, in its article 20, para-
graph 3, gives discretionary power to the competent authorities to require EIA for projects
recommended by concerned natural or legal persons.126 In Romania, the relevant authorities are em-
powered to make a discretionary decision to require EIA based on certain criteria listed in the Envi-
ronmental Permitting Procedure for identifying significant environmental impact.'?’

It is also clear that there does not need to be a prior determination that a proposed activity will
definitely have a significant effect on the environment before subparagraph (b) can be applied. The
Convention states that Parties shall determine the applicability of article 6 where the proposed activ-
ities that are not listed may have a significant effect on the environment.

The question of “significance” is an important one. Use of the term “significance” answers the
need to adequately address the goals and interests recognized by the Convention where public par-
ticipation is an important factor in decision-making. It also helps ensure that the usefulness of the
public participation process is proportional to the need. The “significance” is what takes ordinary
decision-making into the realm of environmental decision-making as contemplated under the
Convention. Some guidance as to the determination of significance can be found in appendix III to
the Espoo Convention and other sources (see box).
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What is environmentally “significant”?

Paragraph 1 of appendix III to the Espoo Convention on Environmental Impact Assessment in
a Transboundary Context stipulates that:

“In considering proposed activities . . ., the concerned Parties may consider whether the activ-
ity is likely to have a significant adverse transboundary impact in particular by virtue of one or more
of the following criteria:

“(a) Size: proposed activities which are large for the type of the activity;

“(b) Location: proposed activities which are located in or close to an area of special environ-
mental sensitivity or importance (such as wetlands designated under the Ramsar Conven-
tion, national parks, nature reserves, sites of special scientific interest, or sites of archaeo-
logical, cultural or historical importance); also, proposed activities in locations where the
characteristics of proposed development would be likely to have significant effects on the
population;

“(c) Effects: proposed activities with particularly complex and potentially adverse effects,
including those giving rise to serious effects on humans or on valued species or organ-
isms, those which threaten the existing or potential use of an affected area and those caus-
ing additional loading which cannot be sustained by the carrying capacity of the environ-
ment.”

EC Directive 85/337/EEC on the assessment of the effects of certain public and private projects
on the environment, as amended by Council Directive 97/11/EC of 3 March 1997, includes an annex
(annex IIT) on selection criteria for determining whether a particular project should be subject to EIA.
The criteria include:

* Characteristics of projects, such as the size, the cumulation with other projects, the use of
natural resources, the production of waste, pollution and nuisances, and the risk of
accidents;

* Location of projects, such as the environmental sensitivity of geographical areas likely to be
affected by projects, including for example, wetlands, coastal zones, mountains, forest
areas, nature reserves and parks, landscapes of historical or cultural significance, or densely
populated areas;

* Characteristics of the potential impact, including the extent of the impact in terms of geo-
graphical area and affected population, the transfrontier nature of the impact, the magnitude
and complexity of the impact, the probability of the impact, and the duration, frequency and
reversibility of the impact.

Some countries may have developed substantial guidelines for determining “significance” that
may be of use to Parties in implementing the Convention. The United Kingdom’s Circular from the
Department of the Environment (Circular 2/99) on Environmental Impact Assessment is one exam-
ple. Romania also has criteria for establishing significance.

As well as the question of how to determine significance, it is also important to consider who
will determine it. It must be emphasized that the test of significance should be applied objectively and
not in a manner to avoid public participation. In countries with developed EIA practice, authorities
and applicants frequently have their determinations that potential impacts are not significant, over-
turned by the courts. In these cases, the public has often employed independent scientists and experts
to challenge official findings.

While subparagraph (a) refers to “decisions on whether to permit”, subparagraph (b) refers to
“decisions on” proposed activities. This difference reflects the fact that the activities listed in annex I,
because of their recognized environmental significance, can be expected to be the subject of sophis-
ticated permitting procedures, whereas the kinds of activities falling under subparagraph (b) might
not ordinarily be subject to fully-developed permitting procedures. Furthermore, the flexibility in
subparagraph (b) enables article 6 to be applied to additional forms of decision-making as their envi-
ronmental significance is realized. This is also consistent with the system set up by the EIA Directive.
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Finally, article 6, paragraph 10, supplements this paragraph by providing that any reconsidera-
tion or updating of the operating conditions for an activity referred to in paragraph 1 shall also be sub-
ject to the full public participation requirements of article 6 wherever appropriate.

(c) May decide, on a
case-by-case basis if so
provided under national
law, not to apply the pro-
visions of this article to
proposed activities serv-
ing national defence pur-
poses, if that Party deems
that such application
would have an adverse
effect on these purposes.

When a Party deems that the application of article 6 to
proposed activities would have an adverse effect on national de-
fence purposes, the Party may decide not to apply it. The phrase
“on a case-by-case basis if so provided under national law” is
problematic. It is subject to at least two possible interpretations.
The first is that decisions about the application or non-applica-
tion of article 6 in national defence cases may be done on a
case-by-case basis only if provided under national law. Other-
wise, if the national law is silent, such decisions could not be
made on a case-by-case basis. Presumably, this means that they
would have to be made according to clear criteria, which should
be found in law, that is, in a transparent and clear framework for
implementation of the Convention.

The second interpretation is that the two phrases between
the commas are to be read as independent elements. This would

have been made more apparent if the drafters had placed a comma between “on a case-by-case basis”
and “if so provided under national law”. That would establish two tests before a Party could decide
not to apply article 6 in a particular case. First, the national law would have to provide a legal basis
for decisions not to apply article 6 in cases of national defence. Secondly, determinations could not
be made categorically, but would have to be made on a case-by-case basis.

In either case, the final phrase requires that a determination be made that the application of the
exemption in the particular case would have an adverse effect on national defence. Therefore, in the
case of the first reading, the mere fact that a particular activity falls into a national defence category
would not be enough to avoid the application of article 6. A further determination would have to be
made that in the particular case an adverse effect would result. This somehow supports the second
reading of the provision, because it means that in any case there will need to be some specific inquiry
into the facts and circumstances. If the second reading is correct, then the phrase at the end adds little
to what has gone before. It only confirms what will be the inquiry during the case-by-case determi-
nation—whether the application of article 6 would have an adverse effect on national defence.

Therefore, if a Party wants to provide for a national defence exemption, it can meet both read-
ings of this provision by establishing clear national legal criteria for use of the exemption, while re-
quiring in a particular case an inquiry into whether the application of article 6 would have an adverse
effect on national defence.

2. The public con-
cerned shall be informed,
either by public notice or
individually as appropri-
ate, early in an environ-
mental decision-making
procedure, and in an ad-
equate, timely and effec-
tive manner, inter alia,
of:

Paragraph 2 establishes minimum standards for the public
concerned to be informed of information necessary for it to par-
ticipate effectively in environmental decision-making. The ob-
ligation is stated in the passive voice in recognition of the fact
that Parties can place the obligation of notification and informa-
tion on different actors. In some systems it may be appropriate
to place the responsibility on authorities to provide the notice,
while in others it may be appropriate to place this obligation on
the proponent or applicant. Parties must ensure that the obliga-
tion is placed upon someone, and act as the guarantors of the
process.

According to article 2, paragraph 5, “the public con-
cerned” is the public affected or likely to be affected by the

environmental decision-making or having an interest in it. (See commentary to article 2, paragraph 5.)

The reference to “environmental decision-making” must be considered in the light of article 6,
paragraph 1—that is, a new term is not being introduced here. Rather, the decision-making that is at
issue is any decision-making included by virtue of article 6, paragraph 1, not any decision-making
which is labelled environmental under national law.
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How to inform the public concerned

The article provides for two methods of informing the public for the purposes of this article—
public notice and individual notice. Public notice means the dissemination of particular information
to as many members of the public as possible, making use of the customary means for general and
widespread transmission of information. For the purposes of this article, public notice would be con-
sidered adequate so long as it effectively targets at least the public concerned with the decision. It
would be considered timely so long as it targets the public concerned early enough in the procedure
for public participation to be effective (see also article 6, paragraph 4). The Convention requires no-
tice to be given to the whole concerned public at an early stage of the proceeding. Means of notifica-
tion may include publication in a newspaper or other generally available printed media, dissemination
through electronic mass media (TV, radio, Internet), or posting of notices in areas with heavy traffic.
The EIA Directive mentions, for example, bill-posting within a certain radius, publication in local
newspapers, and the organization of exhibitions with plans, drawings, tables, graphs, models as valid
means of notification.'?®

Individual notice—that is, dissemination of particular information to certain classes of persons
individually—is possible in appropriate situations. Individual notice is especially important where in-
dividual interests might be affected by the decision. The Seveso Directive establishes zones in the
immediate vicinity of facilities engaging in potentially dangerous activities. A similar approach is fol-
lowed in many UN/ECE countries that use the concept of “sanitary zones”. These zones can help to
identify potentially affected people, who may then be individually notified. Individual notification is
also especially relevant since the “public concerned” may include non-governmental organizations
whose goals include environmental protection.

Giving individual notice

For example, the Polish Environmental Protection Act requires the relevant authorities to draw
up a list of environmental NGOs that have expressed interest in being notified on decision-making
related to EIA.'?” When the decision concerns a permit for a project that requires an EIA, the Polish
authorities must notify in writing all environmental NGOs that are based in the affected area.!>’
Open-ended standing lists can also be useful tools. Electronic mail has proven to be an easy and inex-
pensive means of distributing information.

Criteria for notice

The inclusion of the terms “adequate, timely and effective manner” adds much to the basic ob-
ligation. This is meant to draw attention to practical problems of notification. Notification needs to
be considered flexibly to be effective. A key concept is “penetration”. A set of tools can be used to
set up a hierarchy of information, with deep penetration of general information to the public, com-
bined with a much more focused outreach to smaller target groups. Furthermore, the general infor-
mation can be much more effective if it points the direction to further information. The contents of the
notification cannot be everywhere nor would it be effective to try to spread it everywhere in every
case.

In today’s information-saturated society, it may be extremely difficult to command the attention
of those the public authorities would like to reach. Efforts must be made to ensure that the public con-
cerned is not only reached, but that the meaning of the notification is understandable and all reason-
able efforts have been made to facilitate participation (see also commentary to article 3, paragraph 2).
Thus, a small announcement in a newspaper among hundreds of advertisements would perhaps not
be considered effective. Local television broadcasting at a time when most people are at work might
also be ineffective. Whether a particular means of notification is considered effective will of course
depend on the particular conditions. Internet Web sites as state-of-the-art noticeboards are a powerful
tool in reaching the public in some parts of the UN/ECE region, and are spreading fast. Not only can
they work as systems for general notification, but through electronic manipulation they can also pin-
point those persons who may have a more direct interest in the decision-making.

Furthermore, as can also be seen by reference to article 6, paragraph 6 (f), the timeliness, ad-
equacy and effectiveness of notification might require more than a single notification at one point in
time. If further information comes to light that may have relevance to the environmental decision-
making procedure, an additional notification may be necessary. This is specifically acknowledged in
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this paragraph, at subparagraph (d), where the phrase “as and when this information can be provided”
clearly shows that Parties have an obligation to ensure that the notification is updated when necessary.

Timing of notice

Article 6, paragraph 4, sheds further light on the purpose behind giving notice early in an envi-
ronmental decision-making procedure. Early public participation means that the public may partici-
pate when all options are open and participation may be effective. Article 6, paragraph 2, continues
with minimum requirements as to the content of notification. The use of the term “infer alia” indi-
cates that the notification can and should include more information than that specified in the subpara-
graphs. The use of the construction “informed of” allows Parties flexibility in determining whether
to provide the actual documentation (such as the application itself under article 6, paragraph 2 (a)) in
the notice, or to inform the recipient of the availability of the actual documentation at a convenient
location.

In considering how to implement article 6, paragraph 2, it should also be remembered that para-
graph 6 requires that all information relevant to the decision-making, with certain restrictions, should
be made available to the public free of charge at the time of the public participation procedure. (See
also commentary to article 6, paragraph 6.)

(a) The proposed ac- This provision requires the notification to include infor-
tivity and the application mation about the proposed activity and the application. Public
on which a decision will authorities must at least make the application available for in-
be taken; spection by the public in accordance with article 6, paragraph 6,

as it is surely relevant to the decision-making. However, no-

tification may include information on the type of activity, the

proposed technology, if any, the exact location and the project

applicant, and any other information that is necessary for the
public to fully understand the scope and potential consequences of the proposed activity.

The term “proposed activity” is often used in connection with EIA. However, the term must also
be interpreted to apply in other cases where public participation may be required (see above).

(b) The nature of pos- The term “the nature of possible decisions” refers to the
sible decisions or the range or scope of decisions that may be taken with regard to the
draft decision; proposed activity. For different types of procedures, a different

description may be necessary. These might, for instance, in-

clude permits (water, air, waste, etc.), permissions (planning,

development and construction permissions, etc.), consents (e.g.

construction consents), and the other types of decision-making
described in the introduction to article 6, above. The terms used to name various decision-making
procedures vary from country to country. The notification should explain what type of decision is
being made and its legal force.

Where a proposed decision has already been developed, the Convention requires information
about the draft decision (for example, a copy of the draft or a description of where it can be viewed)
to be included in the public notification. Obviously, a draft decision cannot be a final document, but
rather a proposal as to the content of the future decision that is being made, which must be open to
discussion through the public participation procedure. (See also commentary to article 6,
paragraph 6.) For example, an indication in a notice of “air emission permit” would constitute the
nature of the decision, while a draft permit for a particular facility, including conditions, would be a
draft decision.

(¢) The public author- The notification should identify the public authority re-
ity responsible for mak- sponsible for making the decision. Identification should be
ing the decision; complete enough to enable the public concerned to contact the

identified person or body. Maximum information is consistent

with article 3, paragraph 2 (on facilitating public participation),

and the preamble (eighth and fourteenth paragraphs). This pro-
vision is a requirement similar to that of transparency and effectiveness in the way that environmental
information is made accessible (see commentary to article 5, paragraph 2 (b) (ii1)).
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(d) The envisaged
procedure, including, as
and when this informa-
tion can be provided:

It is not entirely clear from the text of the Convention
whether the “envisaged procedure” refers to the whole deci-
sion-making process or to the public participation procedure
within it. Most of the points under subparagraph (d) pertain to
public participation procedures. However, subparagraph (d)
(i1), referring to the “opportunities for the public to participate”,
can be read to refer to the public participation procedures within
a larger decision-making process. It would be consistent with
both these views for Parties to provide information about the whole decision-making procedure, and
in fact this information could also help to facilitate public participation by providing more back-
ground information to the public concerned. This provision may, therefore, be interpreted to require
the notification to include a description of the type of decision-making, with details provided about
the stages at which public participation will take place.

The details that shall be provided, at a minimum, in respect of the decision-making and the pub-
lic participation procedures pertaining to it are set forth in this subparagraph. Significantly, the Con-
vention reinforces its own obligation for early notification by providing that a lack of information
about these details should not serve to delay the notification. This also confirms that the notion that
supplemental notification may have to be given “as and when” information can be provided. “As and
when” is a different formulation that conveys the same meaning as “as soon as”. The term “as and
when” does not mean “information about when” the information will be made available.

The list of information to be presented is non-exhaustive. The notification may include any oth-
er information that will further inform members of the public about the procedure, such as the require-
ments of article 4, paragraph 2, of the Espoo Convention that its Parties must distribute EIA docu-
mentation to the public of the affected Party in the areas likely to be affected and to arrange for the
submission of comments to the competent authority of the Party of origin.

Information about the procedure should include a description of its stages, phases and steps.
The Convention considers the matters that are included under subparagraph (d) (i) to (vi) to be
elements of the procedure.

(i) The commence- Presumably, the decision-making procedure will already
ment of the proce- have started and the public participation procedure will start
dure; with the notification. The notification, therefore, is informing

the public concerned of an event. In such a case it is logical to

interpret this provision as requiring the notification to stipulate
that the decision-making procedure started on a certain date and that the public participation proce-
dure is beginning with the sending of this notification.

(ii) The opportunities
for the public to
participate;

As a part of the description of the procedure, the notifica-
tion must include information about the opportunities for the
public to participate in it. A certain level of detail is required for
the notification to be “adequate, timely and effective”. There-
fore, the notification may include, inter alia, information about
how and when the public can gain access to further information
about the proposed activity or the decision-making, the manner in which the public may participate
(including, where applicable, submission of comments in writing or the possibility of presenting com-
ments, suggestions or alternatives at a public hearing (see art. 6, para. 7)), and opportunities for
appeal.

(iii) The time and
venue of any
envisaged public

If the envisaged procedure includes public hearings (see
article 6, paragraph 7), the notification must also include suffi-
cient information for the public concerned to understand where

hearing;

(iv) An indication of

the public author
ity from which
relevant informa-
tion can be
obtained and
where the rele-
vant information
has been depos-
ited for examina-
tion by the pub-
lic;

and when the public hearing will take place.

The notification must identify the public authority that
possesses information relevant to the proposed activity and
must indicate where relevant information can be examined by
the public in accordance with article 6, paragraph 6. The iden-
tification of the public authority should be complete enough to
enable the public concerned to contact the identified person or
body, consistently with article 3, paragraph 2 (on facilitating
public participation), and the preamble (eighth and fourteenth
paragraphs).
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This provision recognizes that the public concerned may also take advantage of the provisions
of article 4 to gain access to information additional to that deposited for public inspection in
accordance with article 6, paragraph 6. This acts as a safety valve in case full information is not pro-
vided, inadvertently or otherwise, by the public authority in accordance with article 6, paragraph 6.

“Relevant information” versus “environmental information”

There is a slight difference, however, in that requests under article 4 are limited to environmen-
tal information, whereas the indication of the public authority found here is not so limited. The indi-
cation should identify public authorities from which any relevant information, whether or not it meets
the definition of environmental information (art. 2, para. 3), can be obtained.

The term “relevant information” must be considered to be consistent with the term used in
article 6, paragraph 6, where it refers to all information relevant to the decision-making.

So subparagraph (d) (iv) does not relate only to the sources of the information covered by sub-
paragraph (d) (vi) below. However, this provision must be read together with it, as it requires the no-
tification to indicate what relevant environmental information is available. But environmental infor-
mation under subparagraph (d) (vi) is not as broad as all the information relevant to the decision-
making. However, it may provide the basis for requests for information under article 4.

Where and when it is possible to find information can heavily influence the capabilities of the
public to obtain real, as opposed to formal, access to information. Similar provisions in domestic law
and practice often provide times for viewing information outside normal business hours, so that work-
ing people also have the opportunity to participate effectively.

(v) An indication of The notification must identify the public authority or

the relevant public
authority or any
other official body
to which com-
ments or questions
can be submitted
and of the time
schedule for trans-
mittal of com-
ments or ques-
tions; and

other official body to which comments or questions may be
submitted. The identification of the public authority should be
complete enough to enable the public concerned to contact the
identified person or body, consistently with article 3, para-
graph 2 (on facilitating public participation), and the preamble
(eighth and fourteenth paragraphs). In many cases, the public
authority or official body identified here will be the same as that
identified in subparagraph (d) (iv).

Here the Convention speaks not only of public authorities
but also of “any other official body”. Parties are given flexibil-

ity to determine whether the public authority should receive

comments or questions, or whether this function might be better
served by another official body. It is not entirely clear what the Convention means by “other official
body”, given the fact that the definition of public authority in article 2, paragraph 2, is so broad. That
article specifically includes within the definition of “public authority” persons performing public ad-
ministrative functions under national law, as well as any persons having public responsibilities or
functions or providing public services in relation to the environment that fall under the control of gov-
ernment or persons performing administrative functions under national law. An official body receiv-
ing comments or questions pursuant to the requirements of the Convention would almost certainly be
performing public administrative functions under national law, and therefore would already fall under
the definition of “public authority”.

The notification must also inform the public concerned about the timetable for the public con-
cerned to submit comments or questions to the relevant public authority or the other official body.
The timetable should take into account the principles relating to early and effective public participa-
tion (see commentary to article 6, paragraph 4).
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(vi) An indication of
what environ-
mental informa-
tion relevant to
the proposed
activity is availa-
ble; and

Finally, the notification must also include an indication of
what environmental information relevant to the proposed activ-
ity is available. (For the definition of “environmental informa-
tion,” see the commentary to art. 2, para. 3.) In a typical EIA
proceeding, the environmental information might include such
items as analyses, summaries, sampling or monitoring data,
background documentation, expert opinions, feasibility studies,
draft impact statements, forecasts and agency reports. Article 6,

paragraph 6, provides some further guidance as to “relevant” information.

As already explained, the obligation to give notification as to the matters found in article 6,
paragraph 2, is a continuing one, and may require further physical notices to be given to the public
concerned as additional information becomes available. Subparagraph (d) (vi) is one of those most
likely to require the use of supplemental notification, as it is common for additional environmental
information to come to light during a decision-making procedure.

Finally, this provision needs to be read in connection with article 6, paragraph 6, providing for
the right of free and prompt inspection or examination of all information relevant to the decision-
making, subject to certain limitations. Where that documentation is already available at the time of
the notification, subparagraph (d) (vi) can be satisfied through a general description of the informa-
tion, together with the information required under subparagraph (d) (iv) concerning possibilities for
Inspection.

(¢) The fact that the As mentioned above, article 6 applies to any decision-

activity is subject to
a national or trans-
boundary environ-
mental impact
assessment pro-
cedure.

making on activities listed in annex I and any other decision-
making with a potential significant impact on the environment.
While this does not refer exclusively to decisions that require an
EIA, these are perhaps the most significant form of decision-
making falling under article 6. Thus, it is important for the pub-
lic to be notified that the activity falls under a national or trans-

boundary EIA procedure, as that procedure can carry specific public participation rights and
obligations.

Understanding the EIA procedure

At the outset, it is important to understand what the Convention means by environmental
impact assessment. Article 1 (vi) of the Convention on Environmental Impact Assessment in a Trans-
boundary Context (Espoo, 1991) defines “environmental impact assessment” as “a national pro-
cedure for evaluating the likely impact of a proposed activity on the environment”. Many countries
use the term EIA to refer to a range of procedures, usually including public participation, often con-
ducted by the proponent of the activity under the supervision of a public authority, that results in a
study of the potential environmental impacts of various alternatives for the achievement of the pro-
posed activity. Some EIA laws also require comparative evaluation of a “no action” alternative, in
which the proposed activity does not go forward. At the conclusion of the procedure, a report is pro-
duced outlining the alternatives and their impacts, which is then factored into the decision-making
process.

Other countries, most notably the newly independent States, employ a substantially different
approach, in which expert bodies established by the State review scientifically the alternatives pro-
posed for the achievement of the proposed activity. The information, concerns or opinions expressed
by the public within the procedure are considered as data relating to expected changes in social condi-
tions resulting from the decision. The result of this kind of procedure is a final decision about whether
the project may go forward. This so-called “ecological expertise” form of review can be found in
many countries in the UN/ECE region. Public participation is not necessarily a part of the ecological
expertise, but where it does take place, it is often conducted within a separate parallel procedure
euphemistically called “environmental impact assessment”, sometimes known by the acronym
“OV0S”,"3! Because the term “environmental impact assessment” may be used in two quite different
ways depending on national legislation, inclusive terms such as “biosphere reflection” have been
suggested. '3

The definition of “environmental impact assessment” used in the Espoo Convention is general
enough to include both these forms—the EIA procedure known in some countries, and the ecological
expertise known in others.
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The provisions of article 6 of the Convention are automatically applicable to permissions relat-
ing to activities listed in annex I. Annex I covers any activity not otherwise listed which requires pub-
lic participation under an environmental impact assessment procedure in accordance with national
legislation (para. 20). This should not be read to require the application of article 6 to any activity for
which environmental impact assessment is required. The national legislation must additionally in-
clude public participation as a requirement in the environmental impact assessment. Where the na-
tional legislation of a Party provides for a form of environmental impact assessment without public
participation, article 6 applies automatically only to activities listed in annex I. The applicability of
article 6 to other activities requires the invocation of article 6, paragraph 1 (b). If public participation
is limited, then the Party has to bring it up to the standards of the Convention.

Article 6, paragraph 2 (e), also requires Parties to give notice if the activity is subject to a trans-
boundary EIA procedure, such as the one established in the Espoo Convention (see box).

The Espoo Convention on Environmental Impact Assessment
in a Transboundary Context

In 1991, the Convention on Environmental Impact Assessment in a Transboundary Context
was adopted in Espoo (Finland). It has been ratified by many of the countries that are Signatories to
the Aarhus Convention. The Espoo Convention lists activities likely to cause a significant adverse
transboundary impact and provides for environmental impact assessment procedures that include par-
ticipation from within the entire potentially affected area, across State boundaries.

Although the Espoo Convention deals mainly with relationships between Parties affected by a
transboundary activity, it requires a Party of origin (that is, the country from which a potential trans-
boundary impact originates) to notify the public of the affected country (art. 4) and to take due
account of the comments submitted (art. 6, para. 1).

Article 6 of the Aarhus Convention closely follows the kinds of requirements that are common
to various forms of environmental impact assessment currently in force in the UN/ECE region. Such
common provisions may include specific provisions about the timing and content of notification,
requirements on holding public hearings, the opportunity for the public to submit comments and sug-
gestions, the requirement to take such comments and suggestions into account, and obligations estab-
lishing standards for reasoned decision-making.

In any case, if the proposed activity is subject to either a national or transboundary environmen-
tal impact assessment procedure, the public must be notified about it in accordance with article 6,
paragraph 2, of the Aarhus Convention. With respect to transboundary EIA, it is interesting to note
that article 3 of the Espoo Convention concerning notification includes a similar provision about no-
tifying affected Parties “as early as possible” and the timing of notification is linked to the time when
the public in the Party of origin shall be notified. This shows that the negotiating parties of the Espoo
Convention assumed that the public of the Party of origin would generally be notified “as early as
possible”.

3. The public partici- The theme of adequate time-frames for public participa-
pation procedures shall tion running throughout the Convention (see especially
include reasonable time- article 3, paragraph 1) is repeated in article 6, paragraph 3. The
frames for the different Convention requires time-frames to be set so that the public can
phases, allowing suffi- be informed about the specific information required under para-
cient time for informing graph 2 and can participate effectively. In addition, however,
the public in accordance this provision specifically refers to another consideration in the
with paragraph 2 above establishment of reasonable time-frames—that is, the interest in
and for the public to pre- allowing the public adequate time to prepare for its participa-
pare and participate tion in the decision-making.

effectively during the
environmental decision-
making.
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This provision of the Convention also refers to “the different phases”. Considering the rationale
behind the need for adequate time-frames (giving information, allowing the public to prepare, and ef-
fective participation), the reference to “phases” should relate directly to the phases of the public par-
ticipation procedures. Thus, each phase during the public participation procedures must include rea-
sonable time-frames taking into account the fundamental requirements of public participation. In
complex cases where public participation may take place at several points in the decision-making
process, the reference to different phases may also be taken to refer to phases in the overall decision-
making process. Thus, Parties must ensure that all stages of the decision-making where public partic-
ipation takes place include time-frames that allow for the effective implementation of the related
requirements in article 6, including time for the public to digest the information provided in the noti-
fication according to paragraph 2, time to seek additional information from the public authorities
identified in the notification, time to examine information available to the public, time to prepare for
participation in a hearing or commenting opportunity, and time to participate effectively in those
proceedings.

Finally, the reasonable time-frames must also take into account the interaction between article 6
and other parts of the Convention. For example, it may be necessary for a member of the public to
request information under article 4, following the notification and as part of the preparation for par-
ticipation in a hearing or commenting opportunity. Parties should build flexibility into the system to
ensure, for example, that waiting for a request to be met in the time limits set out in article 4 does not
undermine the public participation process. (See also the commentary to article 3, paragraph 1,
requiring compatibility among the Convention provisions.) While not specifically mentioned in the
Convention, reasonable time-frames may also benefit the public authorities, by providing sufficient
time to manage the process of public participation and to process the information provided by the
public.

4. Each Party shall Paragraph 4 requires Parties to provide public participa-
provide for early public tion “early” in a decision-making process. It follows on para-
participation, when all graph 3, which provides for reasonable time-frames. One is
options are open and about the pace, while the other is about getting started.
effective public partici- . . )
pation can take place. “Early” means when all options are open and effective

public participation can take place. This does not prevent a pub-

lic authority from taking a position or determining a prelimi-

nary opinion as to a possible decision about the proposed activ-

ity. However, the public authority must still be in the

information gathering and processing stage and must be open to
persuasion by members of the public to change its position or opinion. Obviously, this prevents the
public authority from taking steps to implement a preliminary decision prior to its finalization based
upon, inter alia, the outcome of the public participation.

Decision-making in relation to large activities may be complex and long, involving several
stages and parallel processes. In a particular decision-making process the effectiveness of public par-
ticipation may depend not only on effective public participation at one stage of the decision-making,
but on public participation taking place more than once.

For example, a permit to fill a wetland may be ancillary to the construction of a factory, but the
permitting procedure for the factory might not provide an opportunity to receive public comments on
that aspect of the project. In that case, article 6, paragraph 4, might be interpreted to require public
participation in the separate decision on the filling of the wetland, because to do otherwise would be
to delay public participation to a point when it could no longer be effective.

In complex decision-making, public participation, to be effective, should take place at each
stage where a (primary or secondary) decision by a public authority may potentially have a significant
effect on the environment. Especially in decision-making on activities listed in annex I, where a clus-
ter of permits may be required for complex activities, any permit that has a bearing on the environ-
mental significance of the proposed activity should be covered under the Convention.

Some countries have taken an integrated approach to environmental decision-making, whereby
the consideration of environmental impact is maximized in a single procedure as far as possible. This
approach might allow for a single public participation procedure to take place. However, attention
must be given to the effectiveness of public participation, so that a single public participation pro-
cedure in the context of complex decision-making should be examined to determine whether it is
timely and effective for all aspects of the decision-making.
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5. Each Party should,
where appropriate, en-
courage prospective
applicants to identify the
public concerned, to enter
into discussions, and to
provide information
regarding the objectives

Paragraph 5 points the way towards increasing the effi-
ciency of public participation, by encouraging the prospective
applicant to take certain steps before the start of the decision-
making procedure. In so doing the Party may increase the in-
volvement of the applicant or proponent of a proposed activity
in public participation, and may encourage the applicant to
shoulder some of the responsibility of communicating with the
public. As a result, the public concerned may also feel greater

of  their  application responsibility towards the decision-making process at an early

before applying for a per- stage. Misunderstandings can be resolved and conflicts mini-

mit. mized, so reducing the burden on public authorities to address
these matters. This provision resembles paragraph 4.

Considering that some countries place obligations on the

proponent of an activity to conduct the public participation pro-

cedures relating to it, early involvement of the proponent may be extremely valuable. According to

the discussion under paragraph 1 with respect to “proposed activity”, a prospective applicant is a per-

son who intends to submit an application for a decision by a public authorit?/ on an activity or a major
change to an activity in accordance with an applicable national procedure. 33

The responsibilities that Parties should encourage prospective applicants to take on where ap-
propriate are specified according to three steps. The first of these is identifying the public concerned.
(For a discussion of the definition of “public concerned”, see the commentary to article 2,
paragraph 5.) The Convention takes note of the fact that the proponent, due to his familiarity with the
local conditions, may help to identify those members of the public who are likely to be affected by
the environmental decision-making and should do so prior to applying for the permit. The second step
is for the applicant to enter into discussions with the public concerned. This has obvious benefits,
including increased understanding of the goals and parameters of the proposed activity by the public,
and increased understanding of the nature of the public’s concerns by the applicant. Direct commu-
nication between the applicant and the public not only reduces burdens on the public authority, but
lessens the figurative distance that information has to travel, thereby increasing its reliability. Dia-
logue between the proponent and the public can help to narrow the differences and issues to be dis-
cussed in the public participation procedures. Similarly, providing information on the objectives of
the application before applying for a permit can reduce burdens on public authorities by allowing the
proponent to modify the application in view of public reactions even before the permit application is
submitted.

The provisions of article 6, paragraph 5, apply to the period before the permit application is sub-
mitted (while the applicant is still a “prospective” one), and in no way restrict the definition of the
public concerned, for example by giving a right to the proponent to identify the public concerned to
the exclusion of other members of the public who assert an interest in the environmental decision-
making. Encouraging applicants to be responsible towards the public does not affect the primary ob-
ligations of the Parties under the Convention, moreover, and should not be considered a substitute.
For example, article 6, paragraph 2, places the obligation on the Parties to inform the public con-
cerned, which naturally requires an objective determination by the Party of which members of the
public meet the definition of the “public concerned”.

The advisory nature of paragraph 5 is confirmed by the use of the wording “should, where
appropriate, encourage”. The Convention does not require Parties to oblige prospective applicants to
take these steps. Some Parties may consider it appropriate for the public authorities to play a more
substantial role in public participation because of the authorities’ objectivity and impartiality. The
reference to “appropriate” therefore may also include recognition of the fact that applicants may
attempt to use such a process for propaganda purposes to influence the public concerned, even going
so far as to lobby a subset of the public during “consultations”, and that Parties need to guard
against this.
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6. Each Party shall
require the competent
public authorities to give
the public concerned
access for examination,
upon request where so
required under national
law, free of charge and as
soon as it becomes avail-
able, to all information
relevant to the decision-
making referred to in
this article that is avail-
able at the time of the
public participation pro-

Paragraph 6 requires Parties to impose an obligation on
public authorities to provide the public concerned with access
to all available information relevant to a decision-making pro-
cedure covered by article 6, subject to certain limitations. It is
similar to the administrative legal norm that provides that per-
sons with standing as parties in an administrative proceeding
should have access to all documentation in the case. Yet the
Convention goes further, since it allows for similar rights to be
given to all members of the public concerned, whether or not
they meet the test of legal standing. Paragraph 6 provides that
all information relevant to the decision-making shall be made
available. Consistent with the other provisions of the Conven-
tion, this means information in whatever form. It should not be
interpreted in a way that would limit the availability of informa-
tion to reports or summaries.

cedure, without preju-
dice to the right of Par-
ties to refuse to disclose
certain information in
accordance with article
4, paragraphs 3 and 4.

Examination, upon request, free of charge

“Examination” refers to the opportunity to study the information and to make notes. As a prac-
tical matter, this obligation can be met through the establishment of reasonable hours at a convenient
location where the information can be kept in an accessible form. If the national law of a Party re-
quires it, a member of the public concerned may need to submit a request to examine the relevant in-
formation. Otherwise a request is not required. Moreover, the Convention prohibits the imposition of
fees or other charges for simple examination of the relevant information. The public authority can still
impose reasonable charges for other services, for example photocopying, consistent with the other
provisions of the Convention.

Available at the time of the public participation procedure

The “time” of the public participation procedure is also important, because the obligation to
make information accessible is triggered by the start of the public participation procedure. This ques-
tion is also relevant in considering how to implement paragraph 2, on notification. It is common sense
that the public participation procedure starts, at the latest, at the time of notification under para-
graph 2, because that paragraph expressly provides for early notification of, inter alia, the start of a
public participation procedure. Moreover, the notification should include an indication of the public
authorities from which information can be obtained. Thus, a notification according to paragraph 2 can
also fulfil at least part of the information requirements required under this paragraph, and public
authorities should take that into account in the development of their public participation procedures.

The reference to the information “available at the time of the public participation procedure” is
open to at least two interpretations. One possible interpretation is that it does not require the genera-
tion of information to meet the minimum standards, but rather requires this information to be made
available if it exists. But if that were the case, there would be clearer ways to express this. Another
possible interpretation is that the inclusion of “available” is meant to be interpreted positively to
clarify that the information should include any information that is in any way available at any time
during the public participation procedure. This would take into account the possibility that the infor-
mation might not always be in the direct possession of the public authority, but rather may be avail-
able because it is in the possession of another, for example the proponent of the activity. It might also
take into account that some information might be available at the start of the procedure, even as early
as the notification stage, but that other information might come to light during the procedure itself.
The Convention goes on to list the information that is in every case relevant to a decision-making
procedure, indicating a minimum standard. Consequently, the second interpretation of the meaning
of “available” appears to be more in the spirit of the Convention. To hold otherwise would mean that
decision-making could proceed without considering all the relevant information. Thus, the implica-
tion is that public authorities should generate the listed information.
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Finally, the relevant public authority must give access to the information “as soon as it becomes
available”. This obviously imposes an obligation on the public authorities to make new information
available to the public in the same manner as the original information, as soon as it comes to light.
The principle found in this obligation is the same as that found in the Espoo Convention, which re-
quires its Parties to inform the other concerned Parties immediately upon the discovery of additional
information on a significant transboundary impact of a proposed activity (art. 6, para. 3).

Grounds for refusal

The Aarhus Convention also makes it clear that the grounds for refusal to disclose information
found in article 4, paragraphs 3 and 4, may also be applied to the information required to be made
available under this paragraph, subject of course to the limitations on the use of such exceptions found
in article 4 (see, for instance, commentary to article 4, paragraphs 3, 4 and 6). In accordance with ar-
ticle 4, paragraph 6, for example, the public authority must separate exempt materials from the rest
of the information and make all the remaining information available for public examination.

The relevant informa-
tion shall include at least,

The Convention goes on to establish minimum standards
for the information that shall be made available to the public
and without prejudice to concerned for examination. It does this by determining a non-
the provisions of arti- exhaustive list of the information that in all cases is relevant to
cle 4: the decision-making. This list draws heavily on domestic and

international experience relating to environmental impact as-

sessment, in which certain documentation is generally required
to be made available to the public. The Convention specifically provides that the information made
available under this paragraph is subject to the provisions of article 4.

The Convention does not, however, determine how the information is to be generated nor who
should bear the cost of generation. Many EIA-type laws require similar information to be generated.
Parties are free to follow the example of such laws by placing the burden of information generation
and its associated costs on the shoulders of the applicant, applying the “polluter pays” principle.

(@) A description of
the site and the physical
and technical character-
istics of the proposed
activity, including an
estimate of the expected
residues and emissions;

The first item of information that the competent public
authority must make available for examination by the public
concerned is a description of the site, that is, the location where
the proposed activity is planned to take place. Next, the in-
formation must include a description of the physical and tech-
nical characteristics of the proposed activity. Such a description
will often already be required as an element of the applicant’s

submission to the public authority. The description must in-

clude an estimate of the residues and emissions expected as a

result of the proposed activity. This establishes a link between
these physical and technical characteristics and the potential environmental impact of the proposed
activity.

The reference to the application of article 4 has special significance with respect to emissions.
Article 4, paragraph 4 (d), and the last sentence of article 4, paragraph 4, impose strict limitations on
exemptions to information related to emissions into the environment. (See commentary to article 4,
paragraph 4.)

(b) A description of
the significant effects of
the proposed activity on

The public authority must also give the public concerned
access to a description of the significant effects of the proposed
activity on the environment. (With respect to “significance”,

the environment; see the commentary to article 5, paragraph 1 (») and art. 6, para.
1 (b).) As article 6, by virtue of its paragraph 1, applies to pro-
posed activities that may have a significant effect on the en-
vironment, the wording in paragraph 6 (b) must be taken to refer
to a description of the potential significant effects of the
proposed activity on the environment. Such a requirement is already part of the documentation that
must be submitted to authorities in the permitting procedure in many UN/ECE countries. In Ukraine,
for example, not only must an environmental impact statement (EIS) be prepared by an applicant for
a decision relating to a proposed activity with potential effects on the environment, but the EIS is also
to be disseminated to the public at the applicant’s cost. '*
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Various countries have established factors to be taken into account in the estimation of the sig-
nificant environmental effects of proposed activities in their national legislation. These laws may pro-
vide good examples of ways to meet this requirement of the Convention, covering such issues as de-
scription of the site, determination of the impact area, and evaluating the scope of potential effects.
Public authorities must first determine the scope of the expected effects on the environment. The geo-
graphical area in which such effects can reasonably be expected is known as the “impact area”. Hun-
gary’s Decree on EIA'3® provides an example of how one country defines the impact area of a par-
ticular project. It demands that the area to be examined in an EIS should be the area of presumable
direct and indirect impacts determined with as much accuracy as possible on the basis of data avail-
able during the preparation of the EIS. Furthermore, areas falling outside the impact area must be pre-
sumptively unable to be affected by the proposed activity. Factors include the area in which emissions
may be detectable, taking into account the characteristics of the emissions, the carrying effect of en-
vironmental media, and the applicable conditions; the area from which environmental resources will
be taken; and the possibility of a failure or accident.

In Ukraine, the EIS contains information on the purpose and means of the activity, and the fac-
tors that potentially have an impact on the environment, including possible emergencies, impact on
human health, quantitative and qualitative indicators of the assessment of environmental risk, and
measures foreseen to comply with environmental standards and norms. '3

(c) A description of Besides studying and assessing the possible effects of the
the measures envisaged activity on the environment, an applicant and/or relevant public
to prevent and/or reduce authority must draw up measures to prevent such effects or,
the effects, including where they are absolutely unavoidable, to reduce them as much
emissions; as possible. This applies to emissions and other significant

effects.

(d) A non-technical This provision underlines the fact that the Convention re-
summary of the above; quires access to information in whatever form. It also gives

some indication of the detail and quality of information that the
negotiating parties expected would be made available under
subparagraphs (a) to (c¢). A non-technical summary allows the
main points of the specified information to be understood by a
layperson. The fact that a non-technical summary is a separate
element of the materials that the public authority must make available for examination by the public
concerned, indicates that the above-described information would be of a detailed and technical
nature. The non-technical summary must cover all the points found in subparagraphs («) to (c).

The non-technical summary assists the members of the public concerned in digesting and
understanding the often highly technical information contained in the documentation. Preparation by
the public authority of the non-technical summary or requiring the proponent to do so is one of the
ways in which Parties can meet the obligation in article 3, paragraph 2, to ensure that officials and
